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Executive  Summary 


Money  laundering  is  the  movement  of  criminally-derived  funds  for  the 
purpose  of  concealing  the  true  source,  ownership,  or  use  of  the  funds.  As 
financial  systems  throughout  the  world  are  increasingly  interconnected, 
the  problem  of  money  laundering  becomes  an  international  concern. 
Money  laundering,  which  is  the  lifeblood  of  international  organized  crime, 
has  reached  global  proportions. 

Because  of  the  growing  consensus  that  the  problem  of  money  laun- 
dering requires  an  international  approach,  a  number  of  international 
organizations  have  become  involved,  particularly  over  the  past  10  years, 
in  the  fight  against  money  laundering.  These  organizations,  recognizing 
that  the  problem  goes  beyond  law  enforcement  to  encompass  banks,  reg- 
ulatory agencies,  private  industry  and  academia,  have  passed  and  pro- 
mulgated a  number  of  resolutions  and  conventions  aimed  at  combating 
money  laundering. 

This  publication,  which  will  be  updated  periodically,  is  intended  to 
provide  the  interested  reader  with  the  conventions  and  agreements  adopted 
over  the  past  several  years  by  major  international  organizations.  In  addi- 
tion, a  brief  explanation  of  the  background  and  contexts  of  the  agreements 
is  also  provided. 

We  hope  that  you  will  find  this  pubUcation  useful  as  a  guide  to  interna- 
tional anti-money  laundering  standards  and  a  foundation  for  the  future. 
Your  comments  and  suggestions  would  be  most  appreciated.      ^ 


^^J. 
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Stanley  E.  Morris 

Director 

Financial  Crimes  Enforcement  Network 
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Introduction 


Beginning  in  1988,  the  interna- 
tional community  began  taking  the 
first  serious  steps  toward  addressing 
the  problem  of  money  laundering. 
Among  the  international  organiza- 
tions which  began  work  that  year  on 
anti-money  laundering  measures 
were  the  Group  of  10  industrialized 
nations  of  the  International  Mone- 
tary Fund,  the  European  Community 
(now  the  European  Union),  the 
United  Nations  International  Drug 
Control  Programme,  the  Council  of 
Europe  and  the  Commonwealth  of 
Nations.  In  the  years  that  followed, 
the  G-7  Financial  Action  Task 
Force,  INTERPOL,  the  Organiza- 
tion of  American  States  and  others 
took  very  active  roles  in  forwarding 
counter-money  laundering  initiatives 
as  an  international  priority. 


In  this  compendium,  we  have 
captured  twelve  of  the  major  inter- 
national documents  relating  to 
counter-money  laundering  efforts. 
Each  document  reflects  the  common 
themes  of  promoting  actions  to  deny 
criminals  either  the  benefit  of  their 
illicit  proceeds  or  free  access  to  the 
world's  financial  services  industry. 
It  is  interesting  to  note  the  consis- 
tency with  which  these  documents 
recognize  or  endorse  each  other. 
There  is  an  obvious  unity  of  purpose 
behind  each,  and  each  new  conven- 
tion or  agreement  builds  on  the 
foundation  of  those  that  preceded  it. 

The  compendium  is,  by  no 
means,  intended  to  be  comprehen- 
sive. We  are  aware  of  the  signifi- 
cant work  undertaken  by  the 
Commonwealth  of  Nations  and 
other  international  bodies.  We 
anticipate  updating  this  document 
periodically  to  reflect  additional 
conventions  and  agreements, 
including  those  yet  to  be  produced 
or  adopted. 


The  reader  will  note  that  only 
multilateral  documents  are  con- 
tained in  this  compendium.  There 
are  a  number  of  valuable  bilateral 
agreements  that  may  fall  into  the 
categories  of  Mutual  Legal 
Assistance  Treaties,  Financial 
Information  Exchange  Agreements, 
or  Memoranda  of  Understanding. 
However,  this  compendium  is  not 
intended  to  be  a  compilation  of 
bilateral  agreements. 

We  have  organized  the  docu- 
ments chronologically  to  the  great- 
est extent  possible.  In  the  case  of 
Chapters  II  and  IV,  we  felt  that 
keeping  the  documents  produced  by 
a  given  forum  together  would  pro- 
vide the  reader  with  an  easier,  more 
logical  sequence. 
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Chapter  I. 


Group  of  Ten -committee 
on  banking  regulations 
and  supervisory  practices 


The  Group  of  10  (G-10),  com- 
monly referred  to  as  "the  Paris 
Club,"  is  composed  of  the  ten 
wealthiest  members  of  the 
International  Monetary  Fund  (IMF). 
These  countries  provide  the  majority 
of  funds  available  for  loans  to  the 
less  developed  nations  who  are 
members  of  the  IMF.  The  Paris 
Club  also  acts  as  the  IMF's  informal 
steering  committee.  The  name  G-10 
persists  in  spite  of  the  fact  that 
Switzerland  joined  in  1984  as  the 
11th  member. 


In  1980,  the  Paris  Club  formed 
the  "Committee  on  Banking 
Regulations  and  Supervisory 
Practices"  that  holds  regular  meet- 
ings in  Basel,  Switzerland.  In 
response  to  the  worldwide  concern 
over  money  laundering,  the  commit- 
tee was  asked  to  prepare  a  guidance 
statement  on  the  issue.  The 
Committee  drafted  and  adopted  an 
accord  entitled  Prevention  of 
Criminal  Use  of  the  Banking 
System  for  the  Purpose  of  Money 
Laundering  ("Basel  Statement  of 
Principles").  This  accord  was  pre- 
pared in  an  effort  to  establish  a  min- 
imum set  of  operating  standards  or 
bank"  management  principles  by 
which  all  banks  in  the  IMF  member- 
ship should  operate.  The  principles 
were  intended  to  become  a  guide 

for  the  supervisory  oversight 
function  of  IMF  members' 
regulatory  authorities. 


Among  other  items,  the  state- 
ment includes  standards  on  cus- 
tomer identification,  and  adherence 
to  national  laws  and  policies  in- 
tended to  prevent  money  laundering. 

The  following  is  the  full  text  of 
the  Basel  Statement  of  Principles. 
It  conrununicates  the  intent  of  the 
Committee  to  curb  criminal  abuse  of 
the  banking  industry  for  money 
laundering. 


GROUP  OF  TEN 

COMMIHEE  ON  BANKING 
REGULATIONS  AND  SUPERVISORY 
PRACTICES 


Prevention  of  Criminal  Use  of  the  Banking 
System  for  the  Purpose  of  Money-Laundering 


Preamble 


1 .  Banks  and  other  financial  institutions  may  be  unwittingly  used  as  intermediaries  for  the 

transfer  or  deposit  of  funds  derived  from  criminal  activity.  Criminals  and  their  associates  use  the 
financial  system  to  make  payments  and  transfers  of  funds  from  one  account  to  another;  to  hide 
the  source  and  beneficial  ownership  of  money;  and  to  provide  storage  for  bank-notes  through  a 
safe-deposit  facility.  These  activities  are  commonly  referred  to  as  money-laundering. 


2.         Efforts  undertaken  hitherto  with  the  objective  of  preventing  the  banking  system  from 
being  used  in  this  way  have  largely  been  undertaken  by  judicial  and  regulatory  agencies  at 
national  level.  However,  the  increasing  international  dimension  of  organized  criminal  activity, 
notably  in  relation  to  the  narcotics  trade,  has  prompted  collaborative  initiatives  at  the 
international  level.  One  of  the  earliest  such  initiatives  was  undertaken  by  the  Committee  of 
Ministers  of  the  Council  of  Europe  in  June  1980.  In  its  report'  the  Committee  of  Ministers 
concluded  that "...  the  banking  system  can  play  a  highly  effective  preventive  role  while  the  co- 
operation of  the  banks  also  assists  in  the  repression  of  such  criminal  acts  by  the  judicial 
authorities  and  the  police".  In  recent  years  the  issue  of  how  to  prevent  criminals  laundering  the 
proceeds  of  crime  through  the  financial  system  has  attracted  increasing  attention  from  legislative 
authorities,  law  enforcement  agencies  and  banking  supervisors  in  a  number  of  countries. 


Measures  against  the  transfer  and  safeguarding  of  funds  of  crimmal  origin. 
Recommendation  No.  R(80)10  adopted  by  the  Committee  of  Ministers  of  the  Council  of 
Europe  on  27th  June  1980. 


3.         The  various  national  banking  supervisory  authorities  represented  on  the  Basle  Committee 
on  Banking  Regulations  and  Supervisory  Practices^  do  not  have  the  same  roles  and 
responsibilities  in  relation  to  the  suppression  of  money-laundering.  In  some  countries 
supervisors  have  a  specific  responsibility  in  this  field;  in  others  they  may  have  no  direct 
responsibility.  This  reflects  the  role  of  banking  supervision,  the  primary  function  of  which  is  to 
maintain  the  overall  financial  stability  and  soundness  of  banks  rather  than  to  ensure  that 
individual  transactions  conducted  by  bank  customers  are  legitimate.  Nevertheless,  despite  the 
limits  in  some  countries  on  their  specific  responsibility,  all  members  of  the  Committee  firmly 
believe  that  supervisors  cannot  be  indifferent  to  the  use  made  of  banks  by  criminals. 


4.  Public  confidence  in  banks,  and  hence  their  stability,  can  be  undermined  by  adverse 

publicity  as  a  result  of  inadvertent  association  by  banks  with  criminals.  In  addition,  banks  may 
lay  themselves  open  to  direct  losses  fi"om  fi^aud,  either  through  negligence  in  screening 
undesirable  customers  or  where  the  integrity  of  their  own  officers  has  been  undermined  through 
association  with  criminals.  For  these  reasons  the  members  of  the  Basle  Committee  consider  that 
banking  supervisors  have  a  general  role  to  encourage  ethical  standards  of  professional  conduct 
among  banks  and  other  financial  institutions. 


5.         The  Committee  believes  that  one  way  to  promote  this  objective,  consistent  with 
differences  in  national  supervisory  practice,  is  to  obtain  international  agreement  to  a  Statement 
of  Principles  to  which  financial  institutions  should  be  expected  to  adhere. 


6.         The  attached  Statement  is  a  general  statement  of  ethical  principles  which  encourages 
banks'  management  to  put  in  place  effective  procedures  to  ensure  that  all  persons  conducting 
business  with  their  institutions  are  properly  identified;  that  transactions  that  do  not  appear 
legitimate  are  discouraged;  and  that  co-operation  with  law  enforcement  agencies  is  achieved. 
The  Statement  is  not  a  legal  document  and  its  implementation  will  depend  on  national  practice 
and  law.  In  particular,  it  should  be  noted  that  in  some  countries  banks  may  be  subject  to 
additional  more  stringent  legal  regulations  in  this  field  and  the  Statement  is  not  intended  to 
replace  or  diminish  those  requirements.  Whatever  the  legal  position  in  different  countries,  the 
Committee  considers  that  the  first  and  most  important  safeguard  against  money-laundering  is  the 
integrity  of  banks'  own  managements  and  their  vigilant  determination  to  prevent  their  institutions 
becoming  associated  with  criminals  or  being  used  as  a  channel  for  money-laundering.  The 
Statement  is  intended  to  reinforce  those  standards  of  conduct. 


The  Committee  comprises  representatives  of  the  central  banks  and  supervisory  authorities  of 
the  Group  of  Ten  countries  (Belgium,  Canada,  France,  Germany,  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  United  Kingdom,  United  States)  and  Luxembourg. 
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7.         The  supervisory  authorities  represented  on  the  Committee  support  the  principles  set  out 
in  the  Statement.  To  the  extent  that  these  matters  fall  within  the  competence  of  supervisory 
authorities  in  different  member  countries,  the  authorities  will  recommend  and  encourage  all 
banks  to  adopt  policies  and  practices  consistent  with  the  Statement.  With  a  view  to  its 
acceptance  worldwide,  the  Committee  would  also  commend  the  Statement  to  supervisory 
authorities  in  other  countries. 

Basle,  December  1988 


Statement  of  Principles 


I.  Purpose 

Banks  and  other  financial  institutions  may  unwittingly  be  used  as  intermediaries  for 
the  transfer  or  deposit  of  money  derived  from  criminal  activity.  The  intention  behind  such 
transactions  is  often  to  hide  the  beneficial  ownership  of  ftinds.  The  use  of  the  financial  system  in 
this  way  is  of  direct  concern  to  police  and  other  law  enforcement  agencies;  it  is  also  a  matter  of 
concern  to  banking  supervisors  and  banks'  managements,  since  public  confidence  in  banks  may 
be  undermined  through  their  association  with  criminals. 

This  Statement  of  Principles  is  intended  to  outline  some  basic  policies  and  procedures 
that  banks'  managements  should  ensure  are  in  place  within  their  institutions  with  a  view  to 
assisting  in  the  suppression  of  money-laimdering  through  the  banking  system,  national  and 
international.  The  Statement  thus  sets  out  to  reinforce  existing  best  practices  among  banks  and, 
specifically,  to  encourage  vigilance  against  criminal  use  of  the  payments  system,  implementation 
by  banks  of  effective  preventive  safeguards,  and  co-operation  with  law  enforcement  agencies. 

II.  Customer  identification 

With  a  view  to  ensuring  that  the  fmancial  system  is  not  used  as  a  channel  for  criminal 
fiinds,  banks  should  make  reasonable  efforts  to  determine  the  true  identity  of  all  customers 
requesting  the  institution's  services.  Particular  care  should  be  taken  to  identify  the  ownership  of 
all  accounts  and  those  using  safe-custody  facilities.  All  banks  should  institute  effective 
procedures  for  obtaining  identification  from  new  customers.  It  should  be  an  explicit  policy  that 
significant  business  transactions  will  not  be  conducted  with  customers  who  fail  to  provide 
evidence  of  their  identity. 

III.  Compliance  with  laws 

Banks'  management  should  ensure  that  business  is  conducted  in  conformity  with  high 
ethical  standards  and  that  laws  and  regulations  pertaining  to  financial  transactions  are  adhered  to. 
As  regards  transactions  executed  on  behalf  of  customers,  it  is  accepted  that  banks  may  have  no 
means  of  knowing  whether  the  transaction  stems  from  or  forms  part  of  criminal  activity. 
Similarly,  in  an  international  context  it  may  be  difficult  to  ensure  that  cross-border  transactions 
on  behalf  of  customers  are  in  compliance  with  the  regulations  of  another  country.  Nevertheless, 
banks  should  not  set  out  to  offer  services  or  provide  active  assistance  in  transactions  which  they 
have  good  reason  to  suppose  are  associated  with  money-laundering  activities. 
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IV.  Co-operation  with  law  enforcement  authorities 

Banks  should  co-operate  fully  with  national  law  enforcement  authorities  to  the  extent 
permitted  by  specific  local  regulations  relating  to  customer  confidentiality.  Care  should  be  taken 
to  avoid  providing  support  or  assistance  to  customers  seeking  to  deceive  law  enforcement 
agencies  through  the  provision  of  altered,  incomplete  or  misleading  information.  Where  banks 
become  aware  of  facts  which  lead  to  the  reasonable  presumption  that  money  held  on  deposit 
derives  irom  criminal  activity  or  that  transactions  entered  into  are  themselves  criminal  in 
purpose,  appropriate  measures,  consistent  with  the  law,  should  be  taken,  for  example,  to  deny 
assistance,  sever  relations  with  the  customer  and  close  or  fi-eeze  accounts. 

V.  Adherence  to  the  Statement 

All  banks  should  formally  adopt  policies  consistent  with  the  principles  set  out  in  this 
Statement  and  should  ensure  that  all  members  of  their  staff  concerned,  wherever  located,  are 
informed  of  the  bank's  policy  in  this  regard.  Attention  should  be  given  to  staff  training  in 
matters  covered  by  the  Statement.  To  promote  adherence  to  these  principles,  banks  should 
implement  specific  procedures  for  customer  identification  and  for  retaining  internal  records  of 
transactions.  Arrangements  for  internal  audit  may  need  to  be  extended  in  order  to  establish  an 
effective  means  of  testing  for  general  compliance  with  the  Statement. 

(December  1988) 
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Chapter  II 


UNITED  NATIONS 


Chapter  II. 
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United  Nations  (un) 


The  17th  Special  Session  of  the 
United  Nations  General  Assembly 
adopted  a  political  declaration 
which  called  for  the  prevention  of 
the  use  of  banking  systems  and 
other  financial  institutions  for  the 
laundering  of  funds.  It  also  adopted 
a  Global  Program  of  Action 
(Glopac)  which  laid  out  a  panoply 
of  actions  to  be  taken  to  combat 
money  laundering,  including  the 
promotion  by  the  United  Nations 
International  Drug  Control 
Programme  (UNDCP),  in  coopera- 
tion with  the  World  Customs 


Organization  and  INTERPOL,  of 
bilateral  or  regional  information 
exchange  agreements  between 
investigative  or  regulatory  agencies 
concerning  the  financial  flow  of 
illicit  drug  proceeds.  Glopac  also 
foresees  the  development  (with 
INTERPOL)  of  a  repository  of  laws 
and  regulations  on  money  launder- 
ing, currency  reporting,  bank  secre- 
cy, and  forfeiture  of  property  and 
proceeds. 

United  Nations 

International  Drug 

Control  Programme 

The  UNDCP  is  the  primary 
agency  responsible  for  UN 
involvement  in  interna- 
tional drug  control 
activities,  including 
laundering  of  pro- 
ceeds from  illicit 
drug  sales. 
UNDCP  addresses 
all  aspects  of  the 
drug  problem^ 
including  de- 
mand and  supply 
reduction,  legal 
assistance,  and 
treaty  adherence. 
UNDCP  carries 
out  its  mission  by 
promoting  the  adop- 
tion of  "Master 
Plans"  for  drug  control 
on  a  national  and  regional 
basis.  The  UNDCP  sup- 
ports national  and  regional 
international  organizations  in 
development  of  "Master  Plans"  by 


assisting  them  in  the  conduct  of  a 
thorough  analysis  of  member 
nations'  drug  problems,  existing 
drug  control  efforts,  and  imme- 
diate and  future  needs  in  the 
fight  against  drug  abuse.   The 
"Master  Plans"  are  complement- 
ed by  the  promotion  of  sub- 
regional  memoranda  of  under- 
standing for  closer  cross-border 
cooperation. 

UNDCP's  first  major  effort  to 
reach  a  broad  international  standard 
on  drug  abuse  control  was  the  nego- 
tiation of  the  1988  UN  Convention 
Against  Illicit  Traffic  in  Narcotic 
Drugs  and  Psychotropic 
Substances  ("1988  Vienna 
Convention").  This  treaty,  ratified 
by  115  nations,  established  the  blue- 
print for  a  coordinated  international 
effort  to  control  illicit  drugs.  One 
key  tenet  of  the  Vienna  Convention 
is  the  requirement  of  signatories  to 
criminalize  the  laundering  of  drug 
proceeds. 
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U.N.  COMMISSION  ON 

NARCOTIC  DRUGS  AND 

CRIME  PREVENTION  AND 

CRIMINAL  JUSTICE 


The  two  functional  commissions 
of  the  UN  that  deal  most  directly 
with  anti-money  laundering  activi- 
ties are  the  Commission  on  Narcotic 
Drugs  (CND)  and  the  Commission 
on  Crime  Prevention  and  Criminal 
Justice  (CCPCJ),  both  of  which 
come  under  the  purview  of  the  UN 
Economic  and  Social  Council. 

CND  is  the  central  policy-mak- 
ing body  within  the  UN  for  dealing 
with  all  drug-related  matters.  It  ana- 
lyzes the  world  drug  abuse  situation, 
develops  proposals  to  strengthen 
drug  control  and  provides  an  over- 
sight function  for  UNDCP.  In 
March  1995,  the  CND  adopted  a 
U.S. -sponsored  resolution  entided 
Encouraging  the  Reporting  of 
Suspicious  or  Unusual  IVans- 
actions  to  a  National  Organization 
in  Each  State,  and  the  Develop- 
ment of  Effective  Communication 
Among  Competent  Authorities  to 
Facilitate  the  Investigation  and 
Prosecution  of  Money  Laundering 
Activities. 


The  CCPCJ  also  takes  an  inter- 
est in  money  laundering,  particularly 
as  it  relates  to  transnational  and 
organized  crime.  CCPCJ  and 
UNDCP  are  working  together  on  a 
three-year  project  to  focus  on  areas 
sensitive  to  money  laundering.  In 
late  May  1995,  the  CCPCJ  held  its 
fourth  session  in  Cairo,  Egypt,  at 
which  money  laundering  was  among 
the  topics  discussed. 

In  1992,  UNDCP  and  the 
Financial  Action  Task  Force  (FATF) 
agreed  on  a  mutually  supponive 
division  of  labor,  with  UNDCP 
focusing  its  efforts  on  non-FATF 
countries.  Activities  include  adviso- 
ry services,  anti-money  laundering 
training,  working  aids,  and  model 
anti-money  laundering  legislation. 

In  March  1995,  a  UNDCP  work- 
ing group  began  reexamining  model 
legislation  based  on  the  civil  law 
system  for  countries  facing  money 
laundering  problems,  first  drafted  in 
November  1993.  The  model  legisla- 
tion, which  was  developed  by 
UNDCP,  enables  nations  to  upgrade 
or  update  their  national  legislation  in 
accordance  with  the  provisions  of 
the  Vienna  Convention  and  with  the 
recommendations  of  the  FATF.  The 
model  legislation  consists  of  two 
parts,  one  dealing  with  money  laun- 
dering, the  other  with  assset  confis- 
cation. The  working  group  scruti- 
nized the  model  law  and  made 
changes  to  improve  the  text.  The 
resulting  document  will  soon  be  dis- 
tributed to  countries  with  civil  law 
systems. 


In  August  1995,  an  independent 
committee  of  outside  experts  began 
work  on  a  commentary  to  the  1988 
Convention  for  The  Secretary 
General.  The  commentary  will 
attempt  to  ascertain,  among  other 
things,  the  extent  to  which  member 
states  have  begun  to  implement  pro- 
visions of  the  Vienna  Convention. 

The  following  is  the  text  of 
"Articles  3,  5,  and  6"  of  the 
Vienna  Convention  which  relate  to 
criminalization  of  money  launder- 
ing, confiscation,  and  extradition 
for  money  laundering  offenses, 
respectively.  We  have  also  includ- 
ed, in  this  chapter,  the  full  texts  of 
the  1993  UNDCP  Legal 
Assistance  Model  Law  and  the 
UN  CND  Resolution  6  (XXXVIII) 
of  March  1995. 
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UNITED  NATIONS 

U.N.  CONVENTION  AGAINST  ILLICIT 
TRAFFIC  IN  NARCOTIC  DRUGS  AND 
PSYCHOTROPIC  SUBSTANCES 


Extract  from  the 

Final  Act  of  the  United  Nations  Conference  for 

the  Adoption  of  a  Convention  Against  IlHcit 

Traffic  in  Narcotic  Drugs  and  Psychotropic 

Substances 


Article  3 

OFFENCES  AND  SANCTIONS 

1 .         Each  Party  shall  adopt  such  measures  as  may  be  necessary  to  establish  as  criminal 
offences  under  its  domestic  law,  when  committed  intentionally: 

(a)    (i)      The  production,  manufacture,  extraction,  preparation,  offering,  offering  for  sale, 
distribution,  sales,  delivery  on  any  terms  whatsoever,  brokerage,  dispatch, 
dispatch  in  transit,  transport,  importation  or  exportation  of  any  narcotic  drug  or 
any  psychotropic  substance  contrary  to  the  provisions  of  the  1961  Convention,  the 
1961  Convention  as  amended  or  the  1971  Convention; 

(ii)    The  cultivation  of  opium  poppy,  coca  bush  or  cannabis  plant  for  the  purpose  of 
the  production  of  narcotic  drugs  contrary  to  the  provisions  of  the  1961 
Convention  and  the  1961  Convention  as  amended; 

(iii)   The  possession  or  purchase  of  any  narcotic  drug  or  psychotropic  substance  for  the 
purpose  of  any  of  the  activities  enumerated  in  (i)  above; 

(iv)    The  manufacture,  transport  or  distribution  of  equipment,  materials  or  of 

substances  listed  in  Table  1  and  Table  II,  knowing  that  they  are  to  be  used  in  or 
for  the  illicit  cultivation,  production  or  manufacture  of  narcotic  drugs  or 
psychotropic  substances; 
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(v)     The  organization,  management  or  financing  of  any  of  the  offences  enumerated  in 
(i),  (ii),  (iii)  or  (iv)  above; 

(b)  (i)      The  conversion  or  transfer  of  property,  knowing  that  such  property  is  derived 

fi-om  any  offence  or  offences  established  in  accordance  with  subparagraph  (a)  of 
this  paragraph,  or  from  an  act  of  participation  in  such  offence  or  offences,  for  the 
purpose  of  conceaHng  or  disguising  the  ilHcit  origin  of  the  property  or  of  assisting 
any  person  who  is  involved  m  the  commission  of  such  an  offence  or  offences  to 
evade  the  legal  consequences  of  his  actions; 

(ii)     The  concealment  or  disguise  of  the  true  nature,  source,  location,  disposition, 
movement,  rights  with  respect  to,  or  ownership  of  property,  knowing  that  such 
property  is  derived  from  an  offence  or  offences  established  in  accordance  with 
subparagraph  (a)  of  this  paragraph  or  from  an  act  of  participation  in  such  an 
offence  or  offences; 

(c)  Subject  to  its  constitutional  principles  and  the  basic  concepts  of  its  legal  system: 

(i)      The  acquisition,  possession  or  use  of  property,  knowing,  at  the  time  of  receipt, 
that  such  property  was  derived  from  an  offence  or  offences  established  in 
accordance  with  subparagraph  (a)  of  this  paragraph  or  from  an  act  of  participation 
in  such  offence  or  offences; 

(ii)    The  possession  of  equipment  or  materials  or  substances  listed  in  Table  I  and 
Table  II,  knowing  that  they  are  being  or  are  to  be  used  in  or  for  the  illicit 
cultivation,  production  or  manufacture  of  narcotic  drugs  or  psychotropic 
substances; 

(iii)  Publicly  inciting  or  inducing  others,  by  any  means,  to  commit  any  of  the  offences 
established  in  accordance  with  this  article  or  to  use  narcotic  drugs  or  psychotropic 
substances  illicitly; 

(iv)    Participation  in,  association  or  conspiracy  to  commit,  attempts  to  commit  and 

aiding,  abetting,  facilitating  and  counseling  the  commission  of  any  of  the  offences 
established  in  accordance  with  this  article. 

2.  Subject  to  its  constitutional  principles  and  the  basic  concepts  of  its  legal  system, 
each  Party  shall  adopt  such  measures  as  may  be  necessary  to  establish  as  a  criminal  offence 
under  its  domestic  law,  when  committed  intentionally,  the  possession,  purchase  or  cultivation  of 
narcotic  drugs  or  psychotropic  substances  for  personal  consumption  contrary  to  the  provisions  of 
the  1961  Convention,  the  1961  Convention  as  amended  or  the  1971  Convention. 

3.  Knowledge,  intent  or  purpose  required  as  an  element  of  an  offence  set  forth  in 
paragraph  1  of  this  article  may  be  inferred  from  objective  factual  circumstances. 
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4. (a)        Each  Party  shall  make  the  commission  of  the  offences  established  in  accordance 
with  paragraph  1  of  this  article  liable  to  sanctions  which  take  into  account  the  grave  nature  of 
these  offences,  such  as  imprisonment  or  other  forms  of  deprivation  of  liberty,  pecuniary 
sanctions  and  confiscation. 

(b)  The  Parties  may  provide,  in  addition  to  conviction  or  punishment,  for  an  offence 
established  in  accordance  with  paragraph  1  of  this  article,  that  the  offender  shall  undergo 
measures  such  as  treatment,  education,  aftercare,  rehabilitation  or  social  reintegration. 

(c)  Notwithstanding  the  preceding  subparagraphs,  in  appropriate  cases  of  a  minor 
nature,  the  Parties  may  provide,  as  alternatives  to  conviction  or  punishment,  measures  such  as 
education,  rehabilitation  or  social  reintegration,  as  well  as,  when  the  offender  is  a  drug  abuser, 
treatment  and  aftercare. 

(d)  The  Parties  may  provide,  either  as  an  alternative  to  conviction  or  punishment,  or 
in  addition  to  conviction  or  punishment  of  an  offence  established  in  accordance  with  paragraph  2 
of  this  article,  measures  for  the  treatment,  education,  aftercare,  rehabilitation  or  social 
reintegration  of  the  offender. 

5.  The  Parties  shall  ensure  that  their  courts  and  other  competent  authorities  having 

jurisdiction  can  take  into  account  factual  circumstances  which  make  the  commission  of  the 
offences  established  in  accordance-with  paragraph  1  of  this  article  particularly  serious,  such  as: 

(a)  The  involvement  in  the  offence  of  an  organized  criminal  group  to  which  the 
offender  belongs; 

(b)  The  involvement  of  the  offender  in  other  international  organized  criminal 
activities;  * 

(c)  The  involvement  of  the  offender  in  other  illegal  activities  facilitated  by 
commission  of  the  offence; 

(d)  The  use  of  violence  or  arms  by  the  offender; 

(e)  The  fact  that  the  offender  holds  a  public  office  and  that  the  offence  is  connected 
with  the  office  in  question; 

(f)  The  victimization  or  use  of  minors; 

(g)  The  fact  that  the  offence  is  committed  in  a  penal  institution  or  in  an  educational 
institution  or  social  service  facility  or  in  their  immediate  vicinity  or  in  other  places  to  which 
school  children  and  students  resort  for  educational,  sports  and  social  activities; 

(h)  Prior  conviction,  particularly  for  similar  offences,  whether  foreign  or  domestic,  to 

the  extent  permitted  under  the  domestic  law  of  a  Party. 
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6.  The  Parties  shall  endeavor  to  ensure  that  any  discretionary  legal  powers  under 
their  domestic  law  relating  to  the  prosecution  of  persons  for  offences  established  in  accordance 
with  this  article  are  exercised  to  maximize  the  effectiveness  of  law  enforcement  measures  in 
respect  of  those  offences  and  with  due  regard  to  the  need  to  deter  the  commission  of  such 
offences. 

7.  The  Parties  shall  ensure  that  their  courts  or  other  competent  authorities  bear  in 
mind  the  serious  nature  of  the  offences  enumerated  in  paragraph  1  of  this  article  and  the 
circumstances  enumerated  in  paragraph  5  of  this  article  when  considering  the  eventuality  of 
early  release  or  parole  of  persons  convicted  of  such  offences. 

8.  Each  Party  shall,  where  appropriate,  establish  under  its  domestic  law  a  long 
statute  of  limitations  period  in  which  to  commence  proceedings  for  any  offence  established  in 
accordance  with  paragraph  1  of  this  article,  and  a  longer  period  where  the  alleged  offender  has 
evaded  the  administration  of  justice. 

9.  Each  Party  shall  take  appropriate  measures,  consistent  with  its  legal  system,  to 
ensure  that  a  person  charged  with  or  convicted  of  an  offence  established  in  accordance  with 
paragraph  1  of  this  article,  who  is  found  within  its  territory,  is  present  at  the  necessary  criminal 
proceedings. 

10.  For  the  purpose  of  co-operation  among  the  Parties  under  this  Convention, 
including,  in  particular,  co-operation  under  articles  5,  6,  7  and  9,  offences  established  in 
accordance  with  this  article  shall  not  be  considered  as  fiscal  offences  or  as  political  offences  or 
regarded  as  politically  motivated,  without  prejudice  to  the  constitutional  limitations  and  the 
fundamental  domestic  law  of  the  Parties. 

1 1 .  Nothing  contained  in  this  article  shall  affect  the  principle  that  the  description  of 
the  offences  to  which  it  refers  and  of  legal  defences  thereto  is  reserved  to  the  domestic  law  of  a 
Party  and  that  such  offences  shall  be  prosecuted  and  punished  in  conformity  with  that  law. 

Article  5 

CONFISCATION 

1 .  Each  Party  shall  adopt  such  measures  as  may  be  necessary  to  enable  confiscation 

of: 

(a)  Proceeds  derived  from  offences  established  in  accordance  with  article  3, 
paragraph  1 ,  or  property  the  value  of  which  corresponds  to  that  of  such  proceeds; 

(b)  Narcotic  drugs  and  psychotropic  substances,  materials  and  equipment  or  other 
instrumentalities  used  in  or  intended  for  use  in  any  manner  in  offences  established  in  accordance 
with  article  3,  paragraph  1. 
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2.  Each  Party  shall  also  adopt  such  measures  as  may  be  necessary  to  enable  its 
competent  authorities  to  identify,  trace,  and  freeze  or  seize  proceeds,  propjerty,  instrumentalities 
or  any  other  things  referred  to  in  paragraph  1  of  this  article,  for  the  purpose  of  eventual 
confiscation. 

3.  In  order  to  carry  out  the  measures  referred  to  in  this  article,  each  Party  shall 
empower  its  courts  or  other  competent  authorities  to  order  that  bank,  financial  or  commercial 
records  be  made  available  or  be  seized.  A  Party  shall  not  decline  to  act  under  the  provisions  of 
this  paragraph  on  the  ground  of  bank  secrecy. 

4. (a)        Following  a  request  made  pursuant  to  this  article  by  another  Party  having 
jurisdiction  over  an  offence  established  in  accordance  with  article  3,  paragraph  1,  the  Party  in 
whose  territory  proceeds,  property,  instrumentalities  or  any  other  things  referred  to  in  paragraph 
1  of  this  article  are  situated  shall: 

(i)    Submit  the  request  to  its  competent  authorities  for  the  purpose  of  obtaining  an 
order  of  confiscation  and,  if  sOch  order  is  granted,  give  effect  to  it;  or 

(ii)  Submit  to  its  competent  authorities,  with  a  view  to  giving  effect  to  it  to  the  extent 
requested,  an  order  of  confiscation  issued  by  the  requesting  Party  in  accordance  with 
paragraph  1  of  this  article,  in  so  far  as  it  relates  to  proceeds,  property,  instrumentalities 
or  any  other  things  referred  to  in  paragraph  1  situated  in  the  territory  of  the  requested 
Party. 

(b)  Following  a  request  made  pursuant  to  this  article  by  another  Party  having 
jurisdiction  over  an  offence  established  in  accordance  with  article  3,  paragraph  1,  the  requested 
Party  shall  take  measures  to  identify,  trace,  and  freeze  or  seize  proceeds,  property, 
instrumentalities  or  any  other  things  referred  to  in  paragraph  1  of  this  article  for  the  purpose  of 
eventual  confiscation  to  be  ordered  either  by  the  requesting  Party  or,  pursuant  to  a  request  under 
subparagraph  (a)  of  this  paragraph,  by  the  requested  Party. 

(c)  The  decisions  or  actions  provided  for  in  subparagraphs  (a)  and  (b)  of  this 
paragraph  shall  be  taken  by  the  requested  Party,  in  accordance  with  and  subject  to  the  provisions 
of  its  domestic  law  and  its  procedural  rules  or  any  bilateral  or  multilateral  treaty,  agreement  or 
arrangement  to  which  it  may  be  bound  in  relation  to  the  requesting  Party. 

(d)  The  provisions  of  article  7,  paragraphs  6  to  19  are  applicable  mutatis  mutandis. 
In  addition  to  the  information  specified  in  article  7,  paragraph  10,  requests  made  pursuant  to  this 
article  shall  contain  the  following: 

(i)    In  the  case  of  a  request  pertaining  to  subparagraph  (a)(i)  of  this  paragraph,  a 
description  of  the  property  to  be  confiscated  and  a  statement  of  the  facts  relied  upon 
by  the  requesting  Party  sufficient  to  enable  the  requested  Party  to  seek  the  order  under 
its  domestic  law; 
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(ii)   In  the  case  of  a  request  pertaining  to  subparagraph  (a)(ii),  a  legally  admissible 
copy  of  an  order  of  confiscation  issued  by  the  requesting  Party  upon  which  the  request 
is  based,  a  statement  of  the  facts  and  information  as  to  the  extent  to  which  the 
execution  of  the  order  is  requested; 

(iii)  In  the  case  of  a  request  pertaining  to  subparagraph  (b),  a  statement  of  the  facts 
relied  upon  by  the  requesting  Party  and  a  description  of  the  actions  requested. 

(e)  Each  Party  shall  furnish  to  the  Secretary-General  the  text  of  any  of  its  laws  and 
regulations  which  give  effect  to  this  paragraph  and  the  text  of  any  subsequent  changes  to  such 
laws  and  regulations. 

(f)  If  a  Party  elects  to  make  the  taking  of  the  measures  referred  to  in  subparagraphs 
(a)  and  (b)  of  this  paragraph,  conditional  on  the  existence  of  a  relevant  treaty,  that  Party  shall 
consider  this  Convention  as  the  necessary  and  sufficient  treaty  basis. 

(g)  The  Parties  shall  seek  to  conclude  bilateral  and  multilateral  treaties,  agreements 
or  arrangements  to  enhance  the  effectiveness  of  international  co-operation  pursuant  to  this 
article. 

5. (a)        Proceeds  or  property  confiscated  by  a  Party  pursuant  to  paragraph  1  or  paragraph 
4  of  this  article  shall  be  disposed  of  by  that  Party  according  to  its  domestic  law  and 
administrative  procedures. 

(b)        When  acting  on  the  request  of  another  Party  in  accordance  with  this  article,  a 
Party  may  give  special  consideration  to  concluding  agreements  on: 

(i)    Contributing  the  value  of  such  proceeds  and  property,  or  funds  derived  from  the 
sale  of  such  proceeds  or  property,  or  a  substantial  part  thereof,  to  intergovernmental 
bodies  specializing  in  the  fight  against  illicit  traffic  in  and  abuse  of  narcotic  drugs  and 
psychotropic  substances; 

(ii)  Sharing  with  other  Parties,  on  a  regular  or  case-by-case  basis,  such  proceeds  or 
property,  or  fiinds  derived  from  the  sale  of  such  proceeds  or  property,  in  accordance 
with  its  domestic  law,  administrative  procedures  or  bilateral  or  multilateral  agreements 
entered  into  for  this  purpose. 

6. (a)        If  proceeds  have  been  transformed  or  converted  into  other  property,  such  property 
shall  be  liable  to  the  measures  referred  to  in  this  article  instead  of  the  proceeds. 

(b)  If  proceeds  have  been  intermingled  with  property  acquired  from  legitimate 
sources,  such  property  shall,  without  prejudice  to  any  powers  relating  to  seizure  or  freezing,  be 
liable  to  confiscation  up  to  the  assessed  value  of  the  intermingled  proceeds. 

(c)  Income  or  other  benefits  derived  from: 
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(i)    Proceeds; 

(ii)  Property  into  which  proceeds  have  been  transformed  or  converted;  or 

(iii)  Property  with  which  proceeds  have  been  intermingled  shall  also  be  liable  to  the 
measures  referred  to  in  this  article,  in  the  same  manner  and  to  the  same  extent  as 
proceeds. 

7.  Each  Party  may  consider  ensuring  that  the  onus  of  proof  be  reversed  regarding  the 
lawfiil  origin  of  alleged  proceeds  or  other  property  liable  to  confiscation,  to  the  extent  that  such 
action  is  consistent  with  the  principles  of  its  domestic  law  and  with  the  nature  of  the  judicial  and 
other  proceedings. 

8.  The  provisions  of  this  article  shall  not  be  construed  as  prejudicing  the  rights  of 
bona  fide  third  parties. 

9.  Nothing  contained  in  this  article  shall  affect  the  principle  that  the  measures  to 
which  it  refers  shall  be  defined  and  implemented  in  accordance  with  and  subject  to  the 
provisions  of  the  domestic  law  of  a  Party. 

Article  6 

EXTRADITION 

1 .  This  article  shall  apply  to  the  offences  established  by  the  Parties  in  accordance 
with  article  3,  paragraph  1. 

2.  Each  of  the  offences  to  which  this  article  applies  shall  be  deemed  to  be  included 
as  an  extraditable  offence  in  any  extradition  treaty  existing  between  Parties.  The  Parties 
undertake  to  include  such  offences  as  extraditable  offences  in  every  extradition  treaty  to  be 
concluded  between  them. 

3.  If  a  Party  which  makes  extradition  conditional  on  the  existence  of  a  treaty 
receives  a  request  for  extradition  from  another  Party  with  which  it  has  no  extradition  treaty,  it 
may  consider  this  Convention  as  the  legal  basis  for  extradition  in  respect  of  any  offence  to  which 
this  article  applies.  The  Parties  which  require  detailed  legislation  in  order  to  use  this  Convention 
as  a  legal  basis  for  extradition  shall  consider  enacting  such  legislation  as  may  be  necessary. 

4.  The  Parties  which  do  not  make  extradition  conditional  on  the  existence  of  a  treaty 
shall  recognize  offences  to  which  this  article  applies  as  extraditable  offences  between 
themselves. 

5.  Extradition  shall  be  subject  to  the  conditions  provided  for  by  the  law  of  the 
requested  Party  or  by  applicable  extradition  treaties,  including  the  grounds  upon  which  the 
requested  Party  may  refuse  extradition. 
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6.  In  considering  requests  received  pursuant  to  this  article,  the  requested  State  may 
refuse  to  comply  with  such  requests  where  there  are  substantial  grounds  leading  its  judicial  or 
other  competent  authorities  to  believe  that  compliance  would  facilitate  the  prosecution  or 
punishment  of  any  person  on  account  of  his  race,  religion,  nationality  or  political  opinions,  or 
would  cause  prejudice  for  any  of  those  reasons  to  any  person  affected  by  the  request. 

7.  The  Parties  shall  endeavour  to  expedite  extradition  procedures  and  to  simplify 
evidentiary  requirements  relating  thereto  in  respect  of  any  offence  to  which  this  article  applies. 

8.  Subject  to  the  provisions  of  its  domestic  law  and  its  extradition  treaties,  the 
requested  Party  may,  upon  being  satisfied  that  the  circumstances  so  warrant  and  are  urgent,  and 
at  the  request  of  the  requesting  Party,  take  a  person  whose  extradition  is  sought  and  who  is 
present  in  its  territory  into  custody  or  take  other  appropriate  measures  to  ensure  his  presence  at 
extradition  proceedings. 

9.  Without  prejudice  to  the  exercise  of  any  criminal  jurisdiction  established  in 
accordance  with  its  domestic  law,  a  Party  in  whose  territory  an  alleged  offender  is  found  shall: 

(a)  If  it  does  not  extradite  him  m  respect  of  an  offence  established  in  accordance  with 
article  3,  paragraph  1,  on  the  grounds  set  forth  in  article  4,  paragraph  2,  subparagraph  (a),  submit 
the  case  to  its  competent  authorities  for  the  purpose  of  prosecution,  unless  otherwise  agreed  with 
the  requesting  Party; 

(b)  If  it  does  not  extradite  him  in  respect  of  such  an  offence  and  has  established  its 
jurisdiction  in  relation  to  that  offence  in  accordance  with  article  4,  paragraph  2,  subparagraph 
(b),  submit  the  case  to  its  competent  authorities  for  the  purpose  of  prosecution,  unless  otherwise 
requested  by  the  requesting  Party  for  the  purposes  of  preserving  its  legitimate  jurisdiction. 

10.  If  extradition,  sought  for  purposes  of  enforcing  a  sentence,  is  refused  because  the 
person  sought  is  a  national  of  the  requested  Party,  the  requested  Party  shall,  if  its  law  so  permits 
and  in  conformity  with  the  requirements  of  such  law,  upon  application  of  the  requesting  Party, 
consider  the  enforcement  of  the  sentence  which  has  been  imposed  under  the  law  of  the 
requesting  Party,  or  the  remainder  thereof. 

1 1 .  The  Parties  shall  seek  to  conclude  bilateral  and  multilateral  agreements  to  carry 
out  or  to  enhance  the  effectiveness  of  extradition. 

12.  The  Parties  may  consider  entering  into  bilateral  or  multilateral  agreements 
whether  ad  hoc  or  general,  on  the  transfer  to  their  country  of  persons  sentenced  to  imprisonment 
and  other  forms  of  deprivation  of  liberty  for  offences  to  which  this  article  applies,  in  order  that 
they  may  complete  their  sentences  there. 

(Adopted  by  the  Conference  on  19  December  1988  in  Vienna,  Austria) 
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UNITED  NATIONS 

INTERNATIONAL  DRUG  CONTROL 
PROGRAMME  (UNDCP) 


Legal  Assistance  Money  Laundering 
Model  Law 


Introduction  to  the  model  law  on  money  laundering 

According  to  United  Nations  estimates,  illicit  traffic  in  narcotic  drugs  and  psychotropic 
substances  represents  a  sum  of  about  $300,000  million  per  year,  of  which  50-70  per  cent  is  in 
cash.  The  traffickers  therefore  have  to  convert  large  quantities  of  cash  into  bank  money,  which 
is  less  hazardous  to  use.  To  do  this,  they  have  to  go  through  lending  establishments  and 
financial  institutions,  which  can  thus  serve  imwittingly  as  intermediaries  in  laundering  drug 
money.  As  a  last  stage  in  covering  up  the  illicit  origin  of  their  riches,  traffickers  often  make  a 
series  of  successive  investments  in  the  various  types  of  movable  and  immovable  assets  that 
speculators  have  at  their  disposal  nowadays. 

Since  1988,  international  agencies  have  adopted  a  number  of  instruments  requiring  or 
urging  States  to  take  steps  to  prevent  the  financial  system  from  being  used  to  launder  drug 
money: 

United  Nations  Convention  against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic 
Substances,  19  December  1988; 

Report  dated  6  February  1990  of  the  Financial  Action  Task  Force  on  Money 
Laundering,  composed  on  that  occasion  of  the  Heads  of  State  or  Government  of  the 
seven  major  industrialized  countries:  Canada,  European  Community,  France, 
Germany,  Italy,  Japan,  United  Kingdom  and  United  States  of  America,  and  eight  other 
countries:  Australia,  Austria,  Belgium,  Luxembourg,  the  Netherlands,  Spain,  Sweden 
and  Switzerland; 

Directive  dated  10  June  1991  of  the  Council  of  the  European  Communities; 

Council  of  Europe  conference  of  September  1992. 


The  provisions  concerning  financial  institutions  in  these  instruments  relate  to  customer 
identification,  the  need  for  vigilance,  the  requirement  to  report  operations  that  appear  to  be 
connected  with  drug  money  laundering,  and  the  involvement  of  staff  in  the  fight  against  money 
laundering. 

Many  countries  have  incorporated  such  measures  in  their  domestic  legislation  and  many 
have  added  provisions  aimed  at  preventing  money  fi-om  being  laundered  by  means  of  cash 
payments,  international  capital  transfers,  currency  exchanges  and  the  use  of  casinos. 

Strict  application  of  all  of  these  measures  should  not  only  uphold  the  integrity  of  the 
financial  system  but  also  make  it  practically  impossible  for  traffickers  to  enjoy  the  benefits  of 
their  illegal  activities,  by  considerably  increasing  the  risks  of  laundering  operations. 

The  proposed  model  law  is  based  essentially  on  the  most  up-to-date  national  legislations. 

PREVENTION  OF  MONEY  LAUNDERING 

I.  Limitation  of  the  amount  of  cash  payments 

Article  1  prohibits  cash  payments  larger  than  the  amoimt  fixed  by  decree  or  by  order  of 
the  Minister  of  Finance. 

The  aim  of  this  measure  is  to  prevent  large  quantities  of  cash  from  being  laundered 
through  purchases  of  precious  metals,  precious  stones,  works  of  art,  luxury  goods,  cars,  boats, 
aircraft,  businesses,  buildings,  etc.,  or  through  investments  in  lawful  companies  or  shell 
companies. 

n.        Duty  to  report  international  transfers  of  funds  and  securities  exceeding  a  certain 
amount 

By  transferring  fimds  of  illicit  origin  abroad,  the  owners  can  convert  them  into  other 
currencies  and  then  repatriate  them,  so  as  to  obtain  financial  resources  that  are  less  likely  to 
arouse  suspicions. 

Article  2  requires  all  persons  to  report  to  the  authority  appointed  by  the  country  adopting 
the  model  law,  i.e.  the  national  or  central  bank,  ministry  of  finance,  customs  administration  or  a 
specific  department  or  agency,  etc.,  every  transfer  of  fiinds  or  securities  to  or  from  a  foreign 
country  involving  a  sum  greater  than  that  fixed  by  decree  or  by  order  of  the  Minister  of  Fmance. 

All  transfers  must  be  certified,  whether  they  go  through  financial  institutions,  by  wire  or 
computer,  or  by  being  physically  transported  by  a  courier  service  or  by  travelers  using 
international  transport  facilities. 
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III.       Regulation  of  over-the-counter  exchange  dealing 

Changing  cash  derived  from  illicit  traffic  into  another  currency  itself  makes  detection  of 
its  origin  more  difficult. 

Exchange  operations  conducted  by  financial  establishments  are  generally  subject  to 
regulation  but  this  is  rarely  the  case  with  bureaux  de  change,  which  accept  money  in  one 
currency  and  convert  it  into  another.  Anonymity  in  large  transactions  made  by  over-the-counter 
exchange  dealers  should  be  abolished. 

Article  3  of  the  model  law  obliges  natural  and  juridical  persons  whose  usual  occupation 
is  to  conduct  exchange  operations  over  the  counter: 

1 .  To  make  a  declaration  of  activity  before  starting  their  business,  and  submit  it  to  the 
authority  appointed  by  the  country  adopting  the  model  law; 

2.  To  identify  their  customers  by  requiring  presentation  of  an  authentic  document 
bearing  a  photograph  (identity  card,  passport,  driving  license),  prior  to  any 
transaction  involving  a  sum  greater  than  that  fixed  by  decree  or  by  order  of  the 
Minister  of  Finance; 

3.  To  record  these  operations  in  chronological  order,  indicating  the  nature  of  the 
operation  and  the  amount  concerned,  as  well  as  the  customers'  surnames,  given 
names  and  addresses,  in  a  register  numbered  and  initialed  by  an  authority  such  as  the 
mayor  or  the  police  commissioner,  and  to  keep  the  registers  for  a  period  of  at  least 
five  years  after  the  last  operation  recorded. 

rv.       Duties  incumbent  upon  casinos  « 

Casinos  are  often  used  to  launder  drug  money:  they  give  out  chips  or  tokens  for  cash  and 
they  accept  chips  and  tokens,  even  from  other  casinos,  in  exchange  for  such  means  of  payment 
as  cheques,  which  can  be  passed  off  as  winnings  from  gambling. 

Article  4  of  the  model  law  requires  casinos: 

1 .  To  check  the  identity  of  gamblers  who  buy,  bring  or  exchange  chips  or  tokens  for  an 
amount  greater  than  that  fixed  by  decree  or  by  order  of  the  Minister  of  Finance; 

2.  To  record  in  chronological  order  the  type  of  operation  and  sum  involved,  with  an 
indication  of  the  gamblers'  identity,  in  a  register  numbered  and  initialed  by  an 
authority  and  kept  for  a  period  of  at  least  five  years  after  the  last  operation  recorded. 


The  amount  in  excess  of  which  cash  payments  must  be  refused,  international  transfers 
subjected  to  authorization  and  the  other  above-mentioned  operations  recorded,  may  be  fixed  at  a 
sum  corresponding  to  $  1 0,000,  without  any  risk  of  interfering  with  payments  normally  made  in 
cash  or  of  creating  a  hindrance  for  tourists  going  abroad. 

V.      Vigilance  required  of  financial  institutions 

A.     Identification  of  customers 

Use  of  the  financial  system  to  launder  drug  money  must  be  prevented  to  avoid 
endangering  the  stability  and  integrity  of  the  financial  system  and  to  facilitate  detection  of  the 
proceeds  of  illicit  traffic. 

The  model  law's  article  5  and  the  implementing  decree  concern  the  financial  system  as  a 
whole,  not  only  traditional  establishments  such  as  banks,  savings  banks,  stockbroking  companies 
and  insurance  companies  but  also  such  institutions  as  the  public  treasury,  the  public  deposit 
office,  the  post  office,  broking,  dealing  and  deposit  firms  and  investment  management 
companies. 

Articles  1 ,  2  and  3  of  the  model  law  put  an  end  to  the  anonymity  of  financial  operations, 
which  is  the  main  screen  for  capital  movements  made  by  drug  traffickers. 

Lending  establishments  and  financial  institutions  will  have  to  veriiy  their  clients'  identity 
and  address  before  establishing  business  relations,  in  particular  before  opening  an  account, 
entering  into  fiduciary  transactions  or  renting  safe  deposit  boxes.  A  natural  person  must  prove 
his  identity  by  presenting  original  official  documents  that  are  unexpired  and  that  bear  a 
photograph,  while  proof  of  address  requires  presentation  of  original  receipts  issued  within  the 
previous  three  months  by  public  utilities  (water,  gas,  electricity,  telephone,  etc.). 

Juridical  persons  prove  their  identity  by  producing  the  statutes  together  with  official 
documents  dating  ft"om  less  than  three  months  earlier  and  attesting  their  existence.  Employees 
delegated  to  open  accounts  or  conduct  transactions  on  them  must  produce  not  only  documents 
proving  their  identity  and  address  but  also  proof  of  their  power  of  attorney. 

The  same  conditions  apply  to  identification  of  casual  customers,  i.e.  natural  or  juridical 
persons  having  neither  an  open  account  nor  fiinds  or  securities  on  deposit  nor  a  safe  deposit  box 
in  the  establishment,  for  any  operation  involving  an  amount  greater  than  that  fixed  by  the 
country  adopting  the  model  law,  which  might  be  $10,000.  Identification  is  compulsory,  whether 
the  transaction  is  carried  out  in  one  operation  or  in  several  operations  that  seem  to  be  connected, 
or  when  the  sum  involved,  if  unknown  at  the  beginning  of  the  operation,  reaches  the  threshold 
value. 

Identification  of  casual  customers  is  still  required  even  if  the  amount  of  the  operation 
falls  below  the  threshold  value,  when  money  laundering  is  suspected. 
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If  it  transpires  that  the  customer  is  an  intermediary,  trust,  domiciliary  company,  notary, 
judicial  attorney,  lawyer,  business  agent,  etc.,  the  fmancial  institution  must  seek  information 
from  the  customer  and  by  any  other  reasonable  means,  about  the  principal's  true  identity. 

B.     Special  surveillance  of  certain  operations 

Article  8  of  the  model  law  requires  financial  institutions  to  keep  a  special  check  on 
operations  which,  without  apparently  being  connected  with  the  laundering  of  drug  money,  have 
the  following  three  features  in  common: 

1.  The  amount  in  question  exceeds  that  fixed  by  decree  or  by  order  of  the  Minister  of 
Finance,  which  countries  having  adopted  this  measure  have  set  at  the  level  of 
US$200,000; 

2.  The  conditions  surrounding  the  operation  are  of  unusual  complexity.  These  must  be 
gauged  not  only  by  the  type  or  nature  of  the  operation  but  also  by  the  apparent  goal; 

3.  There  seems  to  be  no  economic  justification  or  lawftil  objective,  e.g.,  because  the 
operation  is  out  of  proportion  with  the  customer's  professional  or  economic  activity, 
or  with  his  habits  or  personality. 

Gauging  the  unusual  or  complex  nature  of  an  operation  and  the  illegitimacy  of  its  aim 
may  be  a  delicate  matter.  Special  attention  should  be  paid  to: 

-  Exchanges  of  large  quantities  of  coins  or  small-denomination  notes  for  larger- 
denomination  notes; 

-  Large  or  frequent  currency  exchange  operations  using  cash;  • 

-  The  opening  of  an  account  at  a  branch  far  removed  from  the  person's  domicile  or 
workplace,  or  the  opening  of  several  accounts  at  different  branches; 

-  The  depositing  of  large  sums  or  of  a  series  of  sums  making  a  total  that  is  large  in 
relation  to  the  person's  or  company's  apparent  activities; 

-  The  operation  of  an  account  essentially  to  transfer  large  sums  to  or  from  foreign 
countries,  when  the  person's  or  company's  activities  do  not  appear  to  justify  such 
movements; 

-  The  cashing  or  paying-in  of  bearer  cheques  issued  abroad  or  of  large  cheques  said  to 
represent  winnings  from  gambling; 

-  The  purchase  or  sale  of  securities  for  large  sums,  for  no  obvious  purpose; 

-  Substantial  or  repeated  transactions  linked  to  international  offshore  operations; 
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-     Loan  requests  secured  by  deposit  certificates  issued  by  a  foreign  bank  or  by  assets  that 
are  of  unknown  origin  or  are  incompatible  with  the  person's  apparent  hfestyle. 

Whenever  the  above  three  conditions  are  ftilfilled,  the  financial  institution  must  seek 
information  from  the  customer  on  the  origin  and  destination  of  the  funds,  and  on  the  purpose  of 
the  operation  and  the  beneficiary's  identity. 

Depending  on  the  answers  given,  the  fmancial  institution  will  either  (a)  suspect  a 
laundering  operation,  and  is  then  required  to  report  it  to  the  authorities  in  accordance  with  the 
provisions  of  title  III,  or  (b)  be  convinced  that  the  operation  is  illicit  but  without  suspecting  the 
laundering  of  drug  money,  in  which  case  it  should  preferably  refuse  to  execute  it,  or  (c)  decide  to 
go  through  with  the  operation,  giving  it  the  benefit  of  the  doubt,  in  which  case  the  institution 
must  make  a  written  report. 

This  report  must  contain  all  information  that  may  be  of  use  regarding  the  origin  and 
destination  of  the  funds,  the  purpose  of  the  operation,  the  principal's  identity  and,  where 
applicable,  the  identity  of  the  beneficiary  or  beneficiaries.  The  report  and  annexed  material  is 
then  sent  to  the  person  responsible  within  the  institution  at  national  level  for  the  prevention  of 
drug  money  laundering.  By  centralizing  matters  in  this  way,  comparisons  that  may  reveal 
suspected  laundering  can  be  made  and,  if  the  customer  is  subsequently  suspected  of  illicit  traffic 
or  money  laundering,  items  of  evidence  can  more  easily  be  communicated. 

C.  Conservation  of  records 

Article  5  of  the  model  law  requires  financial  institutions  to  keep  at  the  disposal  of  the 
authorities  for  at  least  five  years: 

1 .  Records  of  customer  identification; 

2.  Records  of  the  customer  operations  and  reports  as  specified  in  article  8. 

It  is  important  to  keep  these  records  in  case  of  any  subsequent  inquiries  relating  to  the 
operations  carried  out  by  a  customer  or  to  the  degree  to  which  the  institution  exercised  the 
required  vigilance. 

D.  Communication  of  information 

According  to  article  10  of  the  model  law,  the  above-mentioned  information  and  records 
may  be  communicated  only  to  the  judicial  authorities,  the  customs  administration,  the  central 
office  for  the  suppression  of  illicit  traffic  in  narcotic  drugs  and  psychotropic  substances,  the 
control  authority  and,  if  established  in  the  country,  the  money-laundering  control  service. 
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E.     Arousing  awareness  among  employees 

Article  1 1  of  the  model  law  requires  lending  establishments  and  financial  institutions  to 
develop  programmes  to  combat  money  laundering,  comprising: 

1 .  The  designation  of  compliance  officers  at  management  level  in  each  branch  and  in 
each  agency  or  local  office; 

2.  An  ongoing  training  programme  for  officials  or  employees; 

3 .  The  centralization  of  information; 

4.  An  internal  audit  function  to  test  compliance  with  and  effectiveness  of  the  measures 
taken  to  apply  the  law. 

DETECTION 

A.      Reporting  of  suspected  laundering 

In  order  to  facilitate  the  detection  of  drug  money  laundering  and  to  spare  institutions  and 
persons  engaged  in  capital  movements  fi-om  having  their  reputation  tarnished  by  being  used  for 
illegal  purposes,  the  model  law  requires  them  to  report  any  operations  involving  funds  suspected 
of  stemming  from  illicit  drug  traffic. 

This  requirement  applies  to  lending  establishments  and  financial  institutions  such  as  the 
public  treasury,  the  national  or  central  bank,  banks,  postal  services,  insurance  companies,  mutual 
insurance  societies,  stockbroking  companies,  over-the-counter  exchange  dealers,  and  any  other 
persons  who,  in  the  exercise  of  their  profession,  carry  out,  supervise  or  advise  on  capital 
movements.  The  professions  in  question  are  not  only  those  that  are  regulated  in  some  countries, 
such  as  notaries,  official  valuers  and  auctioneers,  bailiffs,  stockbrokers,  auditors,  legal  advisers, 
estate  agents  and  lawyers,  to  the  extent,  for  the  last-mentioned  group,  that  they  did  not  learn  of 
the  operation  in  the  course  of  a  defence  brief,  but  also  such  occupations  as  jewelers,  antique 
dealers  and  casino  operators. 

The  model  law  does  not  define  the  criteria  for  gauging  the  questionable  nature  of  an 
operation.  A  suspicion  is  often  no  more  than  an  intuitive  feeling.  It  is  up  to  the  financial 
institutions  and  professional  organizations  to  define  these  criteria  themselves  on  the  basis  of 
their  experience. 

Instead  of  making  the  reporting  of  suspicions  mandatory,  some  States  simply  require  the 
institutions  and  persons  concerned  to  sever  their  relations  with  instigators  of  questionable 
operations.  This  practice  should  be  avoided  because  it  diverts  suspicious  funds  into  channels 
which  are  more  difficult  to  detect  instead  of  making  it  easier  to  arrest  the  traffickers  and 
confiscate  the  proceeds  of  their  illegal  activities. 
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The  model  law  obliges  financial  institutions  to  report  questionable  operations  even  when 
they  cannot  be  deferred.  Postponement  of  an  operation  may  be  impossible,  either  because  of  its 
nature,  e.g.  stock  exchange  order  or  exchange  operation,  or  because  it  would  jeopardize 
proceedings  against  the  beneficiary  of  the  presumed  laundering  operation.  This  is  the  case 
particularly  when  a  large  sum  is  deposited  in  circumstances  that  give  rise  to  doubts  as  to  the 
origin  of  the  money  handed  over.  It  is  then  preferable  for  the  deposit  to  be  accepted  promptly 
while  informing  the  competent  authority,  rather  than  run  the  risk  of  seeing  the  customer  take  his 
money  back  and  losing  trace  of  it  for  good.  After-the-fact  reporting,  when  it  is  the  sole  solution, 
is  an  essential  element  in  the  system's  success. 

One  variant  of  the  model  law  stipulates  that  all  reports  should  be  submitted  to  the 
authorities  competent  to  bring  criminal  proceedings. 

A  second  variant  states  that  reports  emanating  from  fmancial  institutions  should  be  sent 
to  a  money-laundering  control  service  subordinate  to  the  Minister  of  Finance  or  the  Minister  of 
Justice.  A  control  service  of  this  nature  offers  the  possibility  of  collecting,  centralizing  and 
analysing  all  information  on  the  origin  of  suspicious  fiinds  and  the  nature  of  questionable 
operations,  making  comparisons  and  obtaining  fiirther  information  quickly  from  domestic  and 
foreign  agencies  engaged  in  combating  illicit  traffic  or  money  laundering. 

Despite  the  advantages  of  a  money-laundering  control  service  in  terms  of  efficiency,  it 
should  not  be  made  the  receiving  point  for  reports  from  sources  other  than  fmancial  institutions. 
As  its  head  office  is  located  in  a  ministry,  and  therefore  in  the  country's  capital  or  principal  city, 
there  is  reason  to  fear  that  reporting  parties  scattered  throughout  the  country,  such  as  notaries  or 
jewelers,  might  hesitate  to  contact  an  office  that  is  distant  and  somewhat  mysterious  for  them, 
while  the  representatives  of  justice,  who  already  have  the  task  of  supervising  some  of  these 
parties,  are  nearer  and  more  familiar.  On  the  other  hand,  the  control  service's  relations  with 
lending  establishments  and  financial  institutions  will  benefit  from  the  fact  that  the  head  office  or 
parent  ministry  of  such  entities  is  itself  in  the  capital  or  principal  city. 

The  control  service  should  be  staffed  by  financial  experts  and  customs  officials 
specializing  in  the  control  of  international  capital  transfers. 

The  control  service  must  not  encroach  upon  the  ftmctions  of  the  judicial  or  police 
authorities  and  it  must  not  be  a  part  of  the  police  or  judicial  system.  It  must  be  a  purpose-made 
agency,  an  intermediary  between  the  world  of  justice  and  the  world  of  fmance.  Its  sole  task  is  to 
help  financial  institutions  clarify  the  suspicions  raised  by  questionable  operations  and  to  help  the 
judicial  authorities  by  providing  them  with  dossiers  containing  substantiated  fmancial  analyses. 

According  to  the  model  law,  the  control  service  must  inform  the  judicial  authorities,  and 
only  the  judicial  authorities,  of  facts  reported  to  it  which  constitute  an  offence  other  than  that  of 
illicit  drug  trafficking.  It  would  hardly  be  acceptable  not  to  bring  proceedings  in  cases  of  fraud 
or  breach  of  confidence  exposed  by  the  control  service. 
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The  number  of  persons  to  whom  information  collected  by  the  control  service  can  be 
divulged  is  Imiited  to  prevent  the  service  from  becoming  an  adjunct  of  the  tax  authorities. 

Depending  on  the  variant  adopted,  the  model  law  empowers  either  the  authority 
responsible  for  criminal  proceedings  or  the  control  service  to  suspend  suspicious  operations 
reported  by  financial  institutions  for  a  period  not  exceeding  24  hours.  To  delay  longer  might 
create  problems  for  operations  involving  ftmds  that  turn  out  to  be  of  lawfijl  origin.  However,  if 
the  investigations  carried  out  during  this  brief  lapse  of  time  do  not  adequately  bear  out  the 
suspicions,  the  public  prosecutor  may,  at  the  request  of  the  control  service,  refer  the  matter  to  the 
president  of  the  court  of  first  instance,  which  will  be  that  of  the  place  in  which  the  service  -  if 
established  -  has  its  headquarters,  in  order  to  block  the  fiinds,  accounts  or  securities.  The 
procedure  then  ceases  to  be  administrative  and  becomes  judicial. 

If  the  operation  proves  to  involve  funds  derived  from  illicit  drug  traffic,  the  competent 
authority  brings  criminal  proceedings. 

If  the  operation  is  not  blocked  within  the  time  allowed,  it  may  be  carried  out. 

The  reporting  of  suspicions  constitutes  all  the  more  an  exception  to  the  duty  on  the  part 
of  persons  and  institutions  to  observe  professional  secrecy  and  advise  clients  in  that  they  are 
liable  to  a  penal  sanction  if  they  warn  their  client  of  the  report.  Such  a  warning  would  induce  the 
client  to  close  his  account  and  would  make  confiscation  of  the  ftinds  of  illicit  origin  impossible. 

The  model  law  describes  the  legal  consequences  of  the  requirement  to  report 
quesfionable  operations.  No  proceedings  for  breach  of  professional  secrecy  can  be  brought 
against  parties  reporting  in  good  faith  and  no  civil  liability  action  can  be  taken,  even  if  the  report 
subsequently  proves  to  be  unfounded.  In  such  cases,  it  is  incumbent  upon  the  State  to  provide 
compensation  for  any  loss  resulting  directly  from  the  report.  Reporting  parties  will  not  be  held 
responsible  for  carrying  out  an  operation  when  the  time  allowed  for  formal  objection  has  expired 
and  when  no  blocking  action  has  been  taken,  if  the  operation  subsequently  proves  to  have  been 
intended  to  launder  drug  money,  except  in  cases  of  fraudulent  conspiracy  with  the  owner  of  the 
ftmds  or  the  principal  of  the  operation. 

B.      Special  methods  of  investigation 

The  special  methods  of  investigation  are  intended  to  facilitate  not  only  the  detection  of 
traffickers  and  proof  of  their  illegal  activities  but  also  identification  of  their  property, 
establishment  of  its  origin,  and  hence  confiscation. 

These  methods  consist  of  placing  telephone  lines  and  bank  accounts  under  surveillance 
and  having  access  to  computer  systems  and  all  instruments  and  documents. 

One  variant  authorizes  use  of  these  methods  by  judicial  authorities  and  officials 
competent  to  report  offences  against  the  legislation  on  narcotic  drugs  and  psychotropic 
substances  (police  officers,  gendarmes,  customs  officials,  etc.),  when  the  bank  account. 
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telephone  line  or  computer  system  is  likely  to  be  used  by  persons  suspected  of  illicit  trafficking 
or  money  laundering,  or  when  the  instruments  or  documents  may  be  relevant  to  these  offences. 

A  second  variant  stipulates,  in  accordance  with  the  decisions  of  the  European 
Commission  of  Human  Rights,  that  use  of  these  methods  can  be  ordered  solely  by  the  judicial 
authorities,  for  a  specified  period  of  time  only,  and  on  condition  that  there  are  strong  grounds  for 
suspicion. 

Another  provision  rules  out  the  possibility  of  invoking  banking  secrecy  as  a  reason  for 
objecting  to  the  use  of  these  methods  or  for  refusing  to  bear  witness  to  acts  likely  to  constitute 
one  of  the  offences  specified  in  the  model  law. 

SANCTIONS 

The  terms  of  article  20  of  the  model  law,  which  makes  the  laundering  of  drug  money  a 
criminal  offence,  echo  those  of  article  3(l)(b)(i)  and  (ii)  of  the  1988  Convention. 

Similarly,  the  provisions  of  articles  19-24  in  the  model,  with  regard  to  attempts, 
conspiracy  and  preparations  to  commit  and  the  commission  in  different  countries  of  the  various 
acts  constituting  the  offence,  are  in  line  with  the  provisions  that  article  3  of  the  1988  Convention 
requires  States  to  adopt. 

The  model  law  defines  as  offences  certain  acts  and  types  of  conduct,  as  follows: 

1 .  The  penalty  of  imprisonment  and  a  fine  or  one  of  those  two  penalties  only  is 
imposed  for: 

-  Warning  the  person  concerned  about  the  report  of  suspicions  that  persons  and 

institutions  engaged  in  capital  movements  are  required  to  make; 

-  Destroying  or  removing  registers  and  records  that  must  be  kept; 

-  Performing  or  attempting  to  perform  under  a  false  identity  operations  regulated 
by  the  model  law; 

2.  The  penalty  of  a  fine  is  imposed  for: 

-  Failing  to  report  international  transfers  exceeding  the  threshold  amount; 

-  Making  or  accepting  cash  payments  greater  than  the  amount  fixed; 

-  Failure  by  professionals  to  fiilfill  the  obligations  imposed  upon  them  by  the 
model  law. 
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In  addition,  the  criminal  court  always  has  the  possibility  of  placing  a  permanent  or 
temporary  ban  on  the  exercise  of  the  profession  which  provided  the  opportunity  for  the  offence 
to  be  committed. 

One  variant  makes  it  an  offence  to  refrain  deliberately  from  reporting  suspicions. 

Failure  to  make  reports  on  unusual  and  complex  operations  is  not  made  an  offence 
because  the  operations  in  question  cannot  be  defined  objectively.  Such  failure  can  only  be  dealt 
with  by  internal  sanctions. 

Lastly,  the  model  law  allows  the  disciplinary  authority  to  take  action  on  its  own  initiative 
when,  as  a  result  of  an  oversight  or  a  flaw  in  the  internal  control  procedures,  a  person  or 
institution  required  to  report  suspicions,  an  exchange  dealer  or  a  casino  fails  to  meet  any  of  the 
obligations  imposed  upon  it  by  the  model  law. 
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MODEL  LAW  ON  MONEY  LAUNDERING 


TITLE  I 
PREVENTION 


CHAPTER  I 
Limitation  of  the  amount  of  cash  payments 


Article  1 


Any  cash  payment  of  a  sum  greater  than  that  fixed  by  decree  (variant:  by  order  of  the 
Minister  of  Finance)  shall  be  prohibited. 

CHAPTER  H 
Duty  to  report  international  transfers  of  funds  and  securities 

Article  2 

All  transfers  to  or  from  foreign  countries  of  funds  or  securities  for  a  sum  greater  than  that 
fixed  by  decree  (variant:  by  order  of  the  Minister  of  Finance)  shall  be  reported  to  ...  (national  or 
central  bank,  Ministry  of  Finance  or  customs  administration).  The  report  shall  include  an 
indication  of  the  nature  and  amount  of  the  transfer,  as  well  as  the  names  and  addresses  of  the 
sender  and  receiver. 

CHAPTER  in 
Regulation  of  over-the-counter  exchange  dealing 
Article  3 

Natural  or  juridical  persons  whose  usual  occupation  is  to  carry  out  over-the-counter 
exchange  operations  shall  be  required: 

1.  Before  starting  their  business,  to  submit  a  declaration  of  activity  to  ...  (the  national  or 
central  bank.  Ministry  of  Finance  or  customs  administration); 

2.  To  identify  their  customers  by  requiring  presentation  of  an  authentic  document 
bearing  a  photograph,  prior  to  any  transaction  involving  a  sum  greater  than  that  fixed 
by  decree  (variant:  by  order  of  the  Minister  of  Finance); 

3.  To  record  these  operations  in  chronological  order,  indicating  the  customer's  surname, 
given  names  and  address,  in  a  register  numbered  and  initialed  by  ...  and  to  keep  the 
registers  for  a  period  of  at  least  five  years  after  the  last  operation  recorded. 
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CHAPTER  rV 
Duties  incumbent  upon  casinos 
Article  4 

Casinos  shall  be  required: 

1 .  To  verify,  by  requiring  presentation  of  an  authentic  document  bearing  a  photograph, 
the  names  and  addresses  of  gamblers  who  buy,  bring  or  exchange  chips  or  tokens  for  a 
sum  greater  than  that  fixed  by  decree  (variant:  by  order  of  the  Minister  of  Finance); 

2.  To  record  these  operations  in  chronological  order,  indicating  their  nature  and  amount 
together  with  the  surnames,  given  names  and  addresses  of  the  gamblers,  in  a  register 
numbered  and  initialed  by  ...  and  keep  the  registers  for  a  period  of  at  least  five  years 
after  the  last  operation  recorded. 

CHAPTER  V 
Vigilance  required  of  financial  institutions 

Section  1.  Identification  of  customers 

Article  5 

Lending  establishments  and  fmancial  institutions  shall  be  required  to  verify  their 
customers'  identity  and  address  before  opening  an  account  or  passbook,  entering  into  fiduciary 
transactions,  renting  safe  deposit  boxes  or  establishing  any  other  business  relations. 

Proof  of  a  natural  person's  identity  shall  be  provided  by  presenting  original  official 
documents  that  are  unexpired  and  that  bear  a  photograph.  Proof  of  address  shall  be  provided  by 
presenting  the  originals  of  receipts  issued  within  the  previous  three  months  by  public  utilities. 

Juridical  persons  shall  prove  their  identity  by  producing  the  statutes  together  with  official 
documents  dating  from  less  than  three  months  earlier  and  attesting  their  existence.  The 
managers,  employees  and  assignees  delegated  to  open  or  operate  accounts  must  produce  not  only 
the  documents  mentioned  in  paragraph  2,  but  also  proof  of  the  power  of  attorney  granted  to 
them. 

Article  6 

Casual  customers  shall  be  identified  in  the  same  way  as  in  article  I  for  any  operation 
involving  a  sum  greater  than  that  fixed  by  decree  (variant:  order  of  the  Minister  of  Finance), 
whether  the  transaction  is  carried  out  in  one  operation  or  in  several  operations  that  seem  to  be 
cormected.  If  the  amount  is  unknown  at  the  start  of  the  operation,  the  customer  shall  be 
identified  as  soon  as  the  amount  is  known  or  greater  than  that  fixed  by  decree. 
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Identification  shall  be  required  even  if  the  amount  of  the  operation  falls  below  the 
threshold  value,  when  the  laundering  of  drug  money  is  suspected. 

Article  7 

If  it  appears  that  the  customer  may  not  be  acting  on  his  own  account,  the  financial 
institution  shall  seek  information  fi^om  the  customer  and  by  any  other  reasonable  means,  about 
the  principal's  true  identity. 

Section  2.  Special  surveillance  of  certain  operations 

Article  8 

When  an  operation,  even  if  it  does  not  seem  to  be  connected  with  the  laundering  of  drug 
money: 

1 .  Involves  a  sum  greater  than  that  fixed  by  decree  (variant:  order  of  the  Minister  of 
Finance): 

2.  Is  surrounded  by  conditions  of  unusual  or  unjustified  complexity; 

3.  And  appears  to  have  no  economic  justification  or  lawfiil  objective; 

the  financial  institution  shall  be  required  to  seek  information  fi-om  the  customer  as  to  the  origin 
and  destination  of  the  fiands  as  well  as  the  aim  of  the  operation  and  the  identity  of  the 
beneficiary.  If  the  financial  institution  decides  to  carry  out  the  operation,  it  shall  draw  up  a 
written  report  containing  all  relevant  information  on  the  above-mentioned  aspects,  together  with 
the  identity  of  the  principal  and,  where  applicable,  of  the  beneficiary  or  beneficiaries.  The  report 
shall  be  sent  to  the  person  responsible  at  management  level  in  the  financial  institution  for  action 
to  prevent  the  laundering  of  drug  money. 

Section  3.  Conservation  of  records 

Article  9 

Lending  establishments  and  financial  institutions  shall  conserve  and  keep  at  the  disposal 
of  the  authorities  enumerated  in  article  10: 

1.  Records  of  customer  identification,  for  a  period  of  at  least  five  years  after  the 
closure  of  the  accounts  or  the  severance  of  relations  with  the  customer; 

2.  Records  of  operations  carried  out  by  the  customers  and  the  reports  provided  for  in 
article  8,  for  a  period  of  at  least  five  years  after  performance  of  the  operation. 
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Section  4.  Communication  of  information 

Article  10 

The  information  and  records  mentioned  in  article  9  shall  be  communicated  only  to 
judicial  authorities,  customs  officials,  officials  of  the  central  office  for  the  suppression  of  illicit 
traffic  in  narcotic  drugs  and  psychotropic  substances,  and  the  control  authority  (variant:  "and  the 
money-laundering  control  service"  if  the  country  adopting  the  model  law  has  established  such  a 
service). 

Section  5.  Arousing  awareness  among  employees 

Article  11 

Lending  establishments  and  financial  institutions  shall  develop  programmes  to  combat 
the  laundering  of  drug  money,  comprising: 

1.  The  designation  of  compliance  officers  at  management  level  in  each  branch  and  in 
each  agency  or  local  office; 

2.  An  ongoing  training  programme  for  officials  or  employees; 

3.  Centralization  of  the  information  collected; 

4.  An  internal  audit  fiinction  to  test  compliance  with  and  effectiveness  of  the  measures 
taken  to  apply  the  present  law. 


TITLE  II 

DETECTION 

CHAPTER  I 

Reporting  of  suspected  laundering 

Section  1.  Persons  and  institutions  required  to  report 

Article  12 

Lending  establishments,  financial  institutions  and  all  other  persons  who,  in  the  exercise 
of  their  profession,  carry  out,  supervise  or  advise  on  operations  involving  movements  of  capital 
shall  be  required  to  report  the  sums  they  suspect  of  deriving  fi"om  illicit  traffic  in  narcotic  drugs 
or  psychotropic  substances,  as  well  as  operations  involving  such  sums.  Lawyers  shall  be 
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required  to  report  only  those  operations  of  which  they  acquire  knowledge  outside  the  conduct  of 
a  defence  brief. 

Lending  establishments  and  fmancial  institutions  shall  be  required  to  report  the 
operations  carried  out  even  if  it  has  not  been  possible  to  defer  them  or  if  it  became  clear  only 
after  the  operation  that  it  related  to  the  sums  referred  to. 

The  institutions  and  persons  designated  in  the  first  paragraph  shall  also  be  required  to 
report  any  information  that  might  confirm  or  invalidate  the  suspicions. 

Section  2.  Reporting  procedure 

(1st  variant  of  section  2) 

Article  13 

The  institutions  and  persons  designated  in  the  first  paragraph  of  the  previous  article  shall 
submit  the  reports  required  of  them  without  delay  to  ...  (name  of  the  authority  competent  to  bring 
criminal  proceedings),  which  shall  acknowledge  receipt  and  collect  any  additional  information. 

Article  14 

The  acknowledgment  of  receipt  shall  be  sent  to  the  lending  establishments  and  financial 
institutions  within  the  time  allowed  for  the  operation  to  be  carried  out.  It  may  be  accompanied 
by  a  stop  notice  deferring  the  operation  for  a  period  not  exceeding  24  hours. 

If  the  acknowledgment  of  receipt  is  not  accompanied  by  a  stop  notice,  or  if,  when  the 
stop  notice  expires,  the  order  specified  in  article  1 5  to  block  the  operation  has  not  reached  the 
declarant,  the  latter  may  carry  out  the  operation. 

Article  15 

When  it  is  not  possible  to  determine  the  origin  of  the  fiinds  within  the  period  of  deferral 
of  the  operation,  the  president  of...  (name  of  the  court  of  first  instance),  at  the  request  of  the 
public  prosecutor,  (variant:  or  the  examining  magistrate)  may  order  that  the  funds,  accounts  or 
securities  referred  to  in  the  report  be  blocked. 

The  decision  to  comply  with  the  public  prosecutor's  request  shall  be  enforceable 
immediately. 

(2nd  variant  of  section  2) 

§.  1 .  Receiving  authorities  for  reports 
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Article  13 

Persons  other  than  lending  establishments  and  financial  institutions  shall  submit  the 
reports  required  of  them  without  delay  to  ...  (name  of  the  authority  competent  to  bring  criminal 
proceedings),  which  shall  acknowledge  receipt  and  inform  the  control  service  established  under 
article  14,  which  shall  provide  it  with  any  relevant  information. 

The  lending  establishments  and  financial  institutions  shall  submit  the  reports  required  of 
them  without  delay  to  the  control  service  established  under  article  14. 

§.2.  The  money-laundering  control  service 

Article  14 

A  drug  money-laundering  control  service  subordinate  to  the  Minister  of  Finance  (1st 
variant:  Minister  of  Justice;  2nd  variant:  subordinate  to  the  Minister  of  Justice  and  Minister  of 
Finance  jointly),  shall  receive  the  reports  required  of  the  financial  institutions. 

The  composition  and  functions  of  the  control  service,  together  with  the  transmission 
procedures  and  content  of  the  reports  sent  to  it,  shall  be  fixed  by  decree. 

§.3.  Control  service  action  on  reports 

Article  15 

The  control  service  shall  acknowledge  receipt  of  the  report  within  the  time-limit  for  the 
operation  to  be  carried  out.  The  acknowledgment  of  receipt  may  be  accompanied  by  a  stop 
notice  deferring  the  operation  for  a  period  not  exceeding  24  hours.  If  the  acknowledgment  of 
receipt  is  not  accompanied  by  a  stop  notice,  or  if,  when  the  stop  notice  expires,  the  order 
provided  for  in  the  following  paragraph  to  block  the  operation  has  not  yet  reached  the  declarant, 
the  latter  may  have  the  operation  carried  out. 

When  it  is  not  possible  to  determine  the  origin  of  the  funds  within  the  time  of  deferral  of 
the  operation,  the  president  of...  (name  of  the  court  of  first  instance)  of...  (name  of  the  city 
where  the  control  service  has  its  headquarters),  at  the  request  of  the  public  prosecutor  seized  of 
the  matter  by  the  control  service  (variant:  or  the  examining  magistrate)  may  order  that  the 
funds,  accounts  or  securities  be  blocked.  The  decision  to  comply  with  the  public  prosecutor's 
request  shall  be  enforceable  immediately. 
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Section  3.  Legal  consequences  of  reporting 

Article  16 

No  proceedings  for  violation  of  professional  secrecy  may  be  brought  against  persons  or 
against  the  directors  and  employees  of  the  institutions  specified  in  article  12  who  report  in  good 
faith  in  accordance  with  that  article. 

No  action  for  civil  liability  may  be  brought  nor  any  professional  sanction  taken  against 
persons  or  institutions  reporting  in  good  faith,  even  if  investigations  or  judicial  decisions  prove 
the  reports  to  have  been  unfounded. 

Compensation  for  any  loss  incurred  as  a  direct  result  of  the  reports  shall  be  incumbent 
upon  the  State. 

Article  17 

When  the  operation  has  been  carried  out  as  specified  (1st  variant  of  section  2:  in  the 
second  paragraph  of  article  14;  2nd  variant  of  section  2:  in  the  first  paragraph  of  article  15)  and 
unless  there  has  been  fraudulent  conspiracy  with  the  owner  of  the  funds  or  the  principal  of  the 
operation,  the  lending  establishment  or  financial  institution  shall  be  relieved  of  all  liability  and 
no  criminal  proceedings  for  the  laundering  of  drug  money  may  be  brought  against  its  directors  or 
employees. 


CHAPTER  U 

Special  methods  of  investigation 

Section  1.  Surveillance  of  bank  accounts  and  telephone  lines,  access  to  computer  systems, 
communication  of  instruments  and  documents 

Article  18 

1st  variant: 

(Judicial  authorities  and  officials  competent  to  report  offences  against  the  legislation  on 
narcotic  drugs  and  psychotropic  substances  may,  in  order  to  identify  and  locate  substances, 
proceeds,  property,  objects  or  other  things  related  to  such  an  offence: 

1.  Place  bank  accounts  and  accounts  comparable  to  bank  accounts  under  surveillance: 

2.  Place  under  surveillance  or  tap  telephone  lines; 

3.  Access  computer  systems; 
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4.      Obtain  communication  of  all  authentic  instruments  or  private  contracts,  together 
with  all  bank,  financial  and  commercial  records,  when  such  accounts,  telephone 
lines  or  computer  systems  are  used  or  may  be  used  by  persons  suspected  of 
performing  or  talcing  part  in  operations  involving  the  said  proceeds,  property,  or 
things,  or  when  those  instruments  or  documents  concern  or  may  concern  such 
operations.) 

2nd  variant: 

(The  judicial  authorities  may,  in  order  to  identify  and  locate  the  proceeds,  property, 
objects,  substances  and  other  things  related  to  an  offence  against  the  legislation  on  narcotic 
drugs  and  psychotropic  substances,  order  for  a  limited  period: 

1.     The  placing  under  surveillance  of  bank  accounts  and  accounts  comparable  to  bank 
accounts; 

2.  The  placing  under  surveillance  or  tapping  of  telephone  lines; 

3.  Access  to  computer  systems; 

4.  The  communication  of  authentic  instruments  and  private  contracts,  together  with 
bank,  financial  and  commercial  records,  when  strong  indications  suggest  either  that 
these  accounts,  telephone  lines  or  computer  systems  are  used  or  may  be  used  by 
persons  suspected  of  taking  part  in  illicit  operations  involving  the  said  proceeds, 
property,  objects,  substances  or  things,  or  that  these  instruments  or  documents 
concern  or  may  concern  such  operations.) 

Section  2.  Disallowance  of  banking  secrecy 

Article  19 

Banking  secrecy  may  not  be  invoked  as  a  reason  for  objecting  to  the  measures  set  forth  in 
the  previous  article,  or  for  refusing  to  bear  witness  to  facts  Ukely  to  constitute  an  offence  against 
the  legislation  on  narcotic  drugs  and  psychotropic  substances. 
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TITLE  III 

SANCTIONS 

CHAPTER  I 

Penal  sanctions 

Section  1.  Money-laundering  offences 

Article  20 

The  penalty  of  imprisonment  of  ***  to  ***  and  a  fine  of  ***  to  ***  or  one  of  those  two 
penalties  only  shall  be  imposed  on: 

1 .  Persons  who  (variant:  intentionally)  convert  or  transfer  resources  or  property 
derived  directly  or  indirectly  from  illicit  traffic  in  narcotic  drugs,  psychotropic 
substances  or  precursors,  with  the  aim  of  either  concealing  or  disguising  the  illicit 
origin  of  the  said  property  or  resources,  or  aiding  any  person  involved  in  the 
commission  of  any  of  those  offences  to  evade  the  legal  consequences  of  his  actions; 

2.  Persons  who  (variant:  intentionally)  collaborate  in  concealing  or  disguising  the 
genuine  nature,  origin,  location,  disposition,  movement  or  ownership  of  the 
resources,  property  or  rights  thereto  derived  directly  or  indirectly  fi-om  illicit  traffic 
in  narcotic  drugs,  psychotropic  substances  or  precursors. 

Article  21 

An  attempt  to  commit  one  of  the  offences  set  forth  in  article  20  shall  be  punished  in  the 
same  way  as  a  committed  offence. 

The  same  shall  apply  to  association  or  conspiracy  for  the  purpose  of  committing  any  of 
those  offences. 

Article  22 

Accomplices  in  the  supply,  knowingly,  of  facilities,  assistance,  aid  or  advice  with  respect 
to  any  of  the  offences  set  forth  in  article  20  shall  be  punished  with  the  same  penalties  as  the 
offender. 

Article  23 

Preparatory  acts  and  financial  operations  performed  intentionally  in  connection  with  any 
of  the  offences  set  forth  in  article  20  shall  be  punished  in  the  same  way  as  the  offence  itself 
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Article  24 

The  penalties  specified  in  article  20  may  be  imposed  even  when  the  various  acts  together 
constituting  the  offence  were  committed  in  different  countries. 

(Variant:    knowledge,  intent  or  purpose  as  an  element  of  any  of  the  offences  enumerated 
in  the  previous  paragraph  may  be  inferred  from  objective  factual  circumstances.) 

Section  2.  Other  offences 

Article  25 

Without  prejudice,  as  the  case  may  be,  to  the  penalties  provided  for  illicit  traffic  in 
narcotic  drugs,  psychotropic  substances  and  precursors  and  for  laundering  drug  money: 

1.  The  penalty  of  imprisonment  of  ***  to  ***  and  a  fine  of  ***  to  ***  or  one  of  those 
two  penalties  only  shall  be  imposed  on: 

(a)  Persons,  and  the  directors  or  employees  of  the  institutions  designated  in  article 
12,  who  knowingly  warn  the  owner  of  the  fimds  or  the  principal  of  the 
operations  referred  to  in  the  said  article  about  the  report  they  are  required  to 
make  or  the  action  taken  on  it  (variant:  or  who  deliberately  refrain  from 
reporting  as  required); 

(b)  Persons  who  knowingly  destroy  or  remove  registers  or  records  which, 
according  to  articles  3,  4,  5  and  9,  must  be  kept; 

(c)  Persons  who  perform  or  attempt  to  perform  under  a  false  identity  any  of  the 
operations  specified  in  articles  1  to  7. 

2.  The  penalty  of  a  fme  of  ***  to  ***  shall  be  imposed  on: 

(a)  Persons  who  make  or  accept  cash  payments  greater  than  the  amount 
authorized; 

(b)  Persons  who  fail  to  report  international  transfers  of  funds  or  securities  subject 
to  reporting; 

(c)  Directors  and  employees  of  exchange-dealing  firms,  casinos,  lending 
establishments  and  financial  institutions  who  contravene  the  provisions  of 
articles  2,  3,  4,  5,  6,  7,  9  and  12. 

Persons  found  guilty  of  the  offences  set  forth  in  the  present  article  may  also  be  banned 
permanently  or  for  a  period  of  ***  to  ***  fi-om  exercising  the  profession  which  provided  the 
opportunity  for  the  offence  to  be  committed. 
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CHAPTER  II 

Disciplinaty  sanctions 

Article  26 

When,  as  a  result  of  a  serious  oversight  or  a  flaw  in  the  internal  control  procedures,  a 
lending  establishment,  financial  institution  or  person  designated  in  article  12,  or  an  exchange- 
dealing  firm  or  casino  fails  to  meet  any  of  the  obligations  imposed  upon  it  by  the  present  law,  the 
disciplinary  authority  may  take  action  of  its  own  initiative  in  conformity  with  the  professional 
and  administrative  regulations. 
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Model  decree  on  the  drug  money-laundering  control  service  issued  for  the 
application  of  article  14  of  the  law  on  the  laundering  of  drug  money 


Article  1 

The  drug  money-laundering  control  service  shall  have  its  headquarters  in  the  Ministry 
of... 

It  shall  be  presided  over  by  ...  (an  official  of  the  Ministry  of  Finance,  magistrate,  etc.) 
appointed  by  ...  It  shall  be  staffed  by  ...  financial  experts  and  ...  officers  of  the  State,  specially 
empowered  by ... 

The  officers  of  the  State  shall  cease  to  exercise  the  investigatory  powers  they  enjoyed  in 
their  former  posts. 

The  control  service  shall  be  supported  by  a  secretariat,  the  members  of  which  shall  be 
appointed  by  the  Minister  of ...  fi-om  among  the  officials  of  that  Ministry. 

Article  2 

The  control  service  shall  receive  the  reports  submitted  by  financial  institutions.  It  shall 
analyse  them  on  the  basis  of  the  information  it  has  at  its  disposal  and  shall  collect,  in  particular 
fi"om  institutions  and  departments  engaged  in  combating  illicit  drug  traffic,  any  additional 
information  that  may  help  to  establish  the  origin  of  the  ftinds  or  the  nature  of  the  operations 
referred  to  in  the  reports. 

Whenever  a  strong  indication  of  drug  money  laundering  comes  to  light,  the  control 
service  shall  submit  the  file,  together  with  its  comments,  to  ...  (name  of  the  authority  competent 
to  bring  criminal  proceedings),  which  shall  decide  upon  fiirther  action. 

Article  3 

The  control  service  shall  also  inform  the  authority  designated  in  the  second  paragraph  of 
the  previous  article  of  any  facts  reported  to  it  that  constitute  an  offence  other  than  illicit  drug 
trafficking.  With  that  reservation,  the  information  it  obtains  can  be  used  only  for  proceedings 
against  illicit  traffic. 
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Article  4 

The  reports  required  of  the  financial  institutions  shall  be  communicated  to  the  control 
service  by  telephone. 

They  must  be  confirmed  without  delay  by  any  means  of  transmission  leaving  a  written  or 
materially-equivalent  record. 

They  shall  contain  the  identities  and  addresses  of  the  declarant,  the  depositor  or  the 
principal  and,  where  applicable,  the  beneficiary  of  the  operation,  the  type  and  name  of  the 
account,  the  nature  and  type  of  operation  planned,  and  the  time  within  which  it  must  be  carried 
out  or  the  reason  for  which  it  cannot  be  deferred. 

(November  1993) 
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UNITED  NATIONS 

COMMISSION  ON  NARCOTIC  DRUGS 
(CND)  —  RESOLUTION  6  (XXXVIII) 


Encouraging  the  reporting  of  suspicious  or 
unusual  transactions  to  a  national  organization  in 
each  State,  and  the  development  of  effective 
communication  among  competent  authorities  to 
facilitate  the  investigation  and  prosecution  of 
money-laundering  activities 


The  Commission  on  Narcotic  Drugs. 

Recognizing  the  growing  threat  posed  to  national  economies  by  money-laimdering 
activities,  including  those  carried  out  by  drug-trafficking  and  other  criminal  organizations, 

Aware  that  the  proceeds  generated  by  drug  trafficking  and  other  illicit  activities  are  being 
placed  into  legitimate  financial  mstimtions  and  non-financial  businesses, 

Underlining  the  fact  that  the  United  Nations  Convention  against  Illicit  Traffic  m  Narcotic 
Drugs  and  Psychotropic  Substances  of  1988'  requires  each  party  to  the  Convention  to  make 
money-laundering  a  criminal  offence  and  to  adopt  the  measures  necessary  to  enable  authorities 
to  identify,  trace  and  fi-eeze  or  seize  the  proceeds  of  illicit  drug  trafficking, 

Noting  that  the  1988  Convention  calls  upon  parties  to  that  Convention  to  develop  training 
programmes  for  law  enforcement  and  other  personnel  to  target  money-laundering  related  to  drug 
trafficking  operations  and  to  assist  one  another  in  developing  such  programmes. 

Recognizing  the  need  for  parties  to  the  1988  Convention  to  strengthen  the 
implementation  of  that  Convention,  particularly  in  the  area  of  combating  money-laundering, 


'  Official  Records  of  the  United  Nations  Conference  for  the  Adoption  of  a  Convention  against 
Illicit  Traffic  in  Narcotic  Drugs  and  Psvchotropic  Substances.  Vienna.  25  November  -  20 
December  1988.  vol.  I  (United  Nations  publication.  Sales  No.  E.94.XI.5). 
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Acknowledging  that  in  carrying  out  their  obligations  under  the  1988  Convention  the 
parties  to  that  Convention  should  take  the  necessary  measures  in  conformity  with  the 
fundamental  provisions  of  their  domestic  legislation, 

1 .  Urges  States  to  encourage  the  reporting  of  suspicious  or  unusual  transactions,  or 
patterns  of  transactions,  by  banks,  other  financial  institutions  and,  if  possible,  non-financial 
businesses  dealing  in  large  volumes  of  currency,  in  order  to  identify  possible  money-laundering 
operations,  including  those  carried  out  by  drug-trafficking  and  other  criminal  organizations; 

2.  Encourages  each  State  to  consider  establishing  a  national  organization  to  collect, 
review  and  analyse  data  on  suspicious  or  unusual  financial  transactions; 

3.  Believes  that  a  national  organization  established  pursuant  to  paragraph  2  above 
could  share  its  information  with  the  competent  authorities,  in  order  to  assist  them  in  case 
development  and  in  the  identification,  tracing,  and  fi-eezing  or  seizing  of  assets  gained  from 
illicit  activities,  including  illicit  drug  trafficking; 

4.  Invites  the  United  Nations  International  Drug  Control  Programme  and  Member 
States  to  consider  including  the  establishment  of  such  national  organizations  as  a  fiirther  element 
in  the  master-plan  process  of  the  Programme; 

5.  Emphasizes  that  effective  commimication  among  competent  authorities  as 
appropriate,  including  regulatory  agencies,  law  enforcement  agencies,  prosecutors,  the  financial 
community,  and  the  non-financial  sector  if  possible,  is  important  in  facilitating  the  investigation 
and  prosecution  of  those  involved  in  illicit  drug-trafficking  organizations  and  in  assisting  in  asset 
identification  and  forfeiture,  and  considers  that  one  example  of  such  conmiunication  might  be 
the  formation  of  a  multidisciplinary  financial  investigative  task  force; 

6.  Recommends  that  Member  States  with  experience  in  financial  investigations  and 
other  relevant  bodies  should  be  encouraged  to  provide  training,  advice  and  other  assistance  to 
Member  States  at  their  request,  particularly  to  those  States  whose  financial  systems  put  them  at 
an  increased  risk  of  being  targeted  for  money-laundering  activities  by  drug-trafficking  and  other 
criminal  organizations,  and  to  ensure  maximum  coordination  of  such  assistance; 

7.  Calls  upon  the  United  Nations  International  Drug  Control  Programme  to  facilitate 
as  appropriate  the  provision  of  such  assistance  by  transmitting  requests  to  States  and  other 
relevant  bodies  prepared  to  provide  it; 

8.  Urges  Member  States  to  inform  the  Programme  of  their  plans  to  provide 
international  investigative  training  to  counter  money-laundering  activities,  so  that  they  may  be 
included  in  the  armual  training  calendar  of  the  Programme; 

9.  Requests  the  Secretary-General  to  transmit  the  present  resolution  to  all 
Governments  for  consideration  and  implementation. 

(March  1995) 


Chapter  111 


FINANCIAL  ACTION 

TASK  FORCE  ON 
MONEY  LAUNDERING 


Chapter  III. 
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Financial  Action  Task  Force  on 

MONEY  LAUNDERING  (FATF) 


The  FATF  was  convened  at  the 
direction  of  the  1989  G-7  Economic 
Summit  in  Paris.  The  leaders  of  the  G- 
7  countries  gave  the  group  a  mandate 
to  study  measures  that  have  been  taken 
to  prevent  utilization  of  financial  insti- 
tutions by  money  launderers  and  to 
make  recommendations  on  how  to 
improve  international  cooperation 
against  money  laundering. 


The  goal  of  the  FATF  evolved 
from  the  recognition  that  money 
laundering  represented  a  very  real 
threat  to  the  safety  and  soundness 
of  the  world's  financial  insritu- 
tions.  The  G-7  nations  determined 
that  steps  had  to  be  taken  to  pro- 
tect their  financial  institutions 
from  criminal  abuse.  Several  fac- 
tors fed  this  determination: 

•  The  first  was  the  social  respon- 
sibility to  prevent  drug  traffickers 
from  having  free  access  to  the  global 
financial  system  in  order  to  hide  their 
illicit  proceeds  from  justice. 

•  The  second  was  to  create  an 
even  playing  field,  so  that  those 
countries  which  acted  responsibly 
and  instituted  measures  aimed 
preventing  criminal  abuse 
were  not  at  a  competi- 
tive disadvantage  to 
those  countries  that 
had  not  yet  acted 
to  protect  their 
financial  sys- 
i:  terns. 


Finally,  in  an  increasingly  interna- 
tional market  place,  central  banks 
and  other  financial  regulators  need- 
ed some  assurance  that  the  safety 
and  soundness  of  the  private  banks 
they  supervised  would  not  be  cor- 
rupted by  a  lack  of  oversight  in  their 
trading  partners. 

The  original  FATF  consisted  of 
the  G-7  members,  eight  other  indus- 
trialized nations,  and  the  European 
Commission.  The  Annual  Report  of 
the  FATF  for  1990  contained  the  40 
Recommendations  which  the  FATF 
wants  all  countries — not  only  its 
members  to  apply.  When  fully 
implemented,  they  establish  a 
framework  of  comprehensive  pro- 
grams to  address  money  laundering 
and  facilitate  greater  cooperation  in 
international  investigations,  prose- 
cutions, and  confiscations. 

In  June  1996,  under  the  leadership 
of  the  United  States,  the  FATF  revised 
the  40  Recommendations  to  adjust  to 
changing  global  money  laundering 
trends  and  technological  advances  in 
the  financial  services  industry.  This  is 
the  first  update  to  the  recommenda- 
tions since  they  were  issued  in  1990. 

The  major  changes  to  the 
Recommendations,  which  follow, 
relate  to  the  following  issues:  the 
extension  of  money  laundering 
predicate  offenses  to  serious  crimes 
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beyond  drug  trafficking;  the  report- 
ing of  mandatory  suspicious  transac- 
tions by  financial  institutions;  the 
inclusion  of  non-financial  business- 
es as  part  of  counter-money  launder- 
ing measures;  the  focusing  of  atten- 
tion on  the  money  laundering  impli- 
cations of  emerging  cyberpayment 
systems;  and  a  new  statement  of 
support  for  more  effective  investiga- 
tive techniques  in  following  the 
illicit  proceeds  from  the  street  to  the 
kingpin  of  the  criminal  organization. 

One  of  the  guiding  principles  of 
the  FATF  is  that  money  laundering 
is  a  complex  economic  crime  which 
cannot  be  attacked  by  conventional 
law  enforcement  methods  alone,  and 
that  finance  ministries,  financial 
institutions,  and  regulators  must 
work  closely  with  law  enforcement 
agencies  in  combating  money  laun- 
dering. Each  FATF  member  has 
agreed  to  implement  the  recommen- 
dations and  have  its  progress  moni- 
tored by  other  FATF  members. 

The  work  of  the  FATF  focuses  on 
three  main  areas:  (i)  evaluating  the 
progress  of  its  own  members  in  imple- 
menting the  40  FATF  Recommenda- 
tions; (ii)  monitoring  developments  in 
money  laundering  techniques  and  pur- 
suing appropriate  refinements  to  the 
countermeasures;  and  (iii)  conducting 
an  external  relations  program  to  pro- 
mote the  widest  possible  action 
against  money  laundering. 


Although  located  within  the 
Organization  for  Economic  Co- 
operation and  Development  (OECD), 
the  FATF  is  not  formally  a  part  of 
that  or  any  other  international 
organization.   It  is  rather  an  ad 
hoc  grouping  of  governments  and 
others  aiming  to  pursue  conver- 
gent and  comprehensive  money 
laundering  strategies  based  on 
international  cooperation. 

The  FATF  currently  consists  of 
26  member  jurisdictions  and  two 
regional/international  organizations 
(the  European  Commission  and  the 
Gulf  Cooperation  Council). 


FAFT  member 

Australia 

Austria 

Belgium 

Canada 

Denmark 

Finland 

France 

Germany 

Greece 

Hong  Kong 

Iceland 

Ireland 

Italy 


jurisdictions 

Japan 

Luxembourg 

Netherlands 

New  Zealand 

Norway 

Portugal 

Singapore 

Spain 

Sweden 

Switzerland 

Turkey 

United  Kingdom 

United  States 


As  of  June  1995,  the  FATF  had 
completed  evaluations  of  the  money 
laundering  countermeasures  of  each 
of  its  26  member  governments.  All 
of  these  evaluations  were  conducted 
on-site  by  experts  from  FATF  mem- 
ber jurisdictions,  and  all  culminated 
in  recommendations  for  changes  and 
improvements,  which  will  be  moni- 


tored continuously.  The  willingness 
of  these  jurisdictions  to  be  examined 
by  other  members  testifies  to  the 
goodwill  of  FATF  member  govern- 
ments, reinforces  their  commitment 
to  the  40  Recommendations,  and 
provides  an  example  for  other 
nations  to  emulate. 

Since  its  inception,  the  FATF 
has  maintained  the  highest  stan- 
dards of  compliance  from  its 
membership,  as  evidenced  by  the 
mutual  evaluation  process.  The 
comprehensive  nature  of  the  40 
Recommendations,  the  Task 
Force's  high  standards  of  perfor- 
mance, and  its  supportive  exter- 
nal relations  programs  have 
placed  it  clearly  in  the  lead 
among  international  efforts  to 
counter  money  laundering.   The 
FATF  cooperates  closely  with 
international  and  regional  organi- 
zations concerned  with  combat- 
ing money  laundering. 
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FINANCIAL  ACTION  TASK  FORCE  ON 
MONEY  LAUNDERING  (FATF) 

Forty  Recommendations 


A.  GENERAL  FRAMEWORK  OF  THE  RECOMMENDATIONS 

1.  Each  country  should  take  immediate  steps  to  ratify  and  to  implement  fully,  the 
1988  United  Nations  Convention  against  Illicit  Traffic  in  Narcotic  Drugs  and 
Psychotropic  Substances  (the  Vienna  Convention). 

2.  Financial  institution  secrecy  laws  should  be  conceived  so  as  not  to  inhibit 
implementation  of  these  recommendations. 

3.  An  effective  money  laundering  enforcement  program  should  include  increased 
multilateral  co-operation  and  mutual  legal  assistance  in  money  laundering 
investigations  and  prosecutions  and  extradition  in  money  laundering  cases, 
where  possible. 


B.    ROLE  OF  NATIONAL  LEGAL  SYSTEMS  IN  COMBATING  MONEY 
LAUNDERING 

Scope  of  the  Criminal  Offense  of  Money  Laundering 

4.    Each  country  should  take  such  measures  as  may  be  necessary,  including 

legislative  ones,  to  enable  it  to  criminalize  money  laundering  as  set  forth  in  the 
Vienna  Convention.  Each  country  should  extend  the  offense  of  drug  money 
laundering  to  one  based  on  serious  offenses.  Each  country  would  determine 
which  serious  crimes  would  be  designated  as  money  laundering  predicate 
offenses. 
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5.  As  provided  in  the  Vienna  Convention,  the  offense  of  money  laundering  should 
apply  at  least  to  knowing  money  laundering  activity,  including  the  concept  that 
knowledge  may  be  inferred  from  objective  factual  circumstances. 

6.  Where  possible,  corporations  themselves  -  not  only  their  employees  -  should  be 
subject  to  criminal  liability. 

Provisional  Measures  and  Confiscation 

7.  Countries  should  adopt  measures  similar  to  those  set  forth  in  the  Vienna 
Convention,  as  may  be  necessary,  including  legislative  ones,  to  enable  then 
competent  authorities  to  confiscate  property  laundered,  proceeds  from, 
instrumentalities  used  in  or  intended  for  use  in  the  commission  of  any  money 
laundering  offense,  or  property  of  corresponding  value,  without  prejudicing  the 
rights  of  bona  fide  third  parties. 

Such  measures  should  include  the  authority  to  :  1)  identify,  trace  and  evaluate 
property  which  is  subject  to  confiscation;  2)  carry  out  provisional  measures, 
such  as  freezing  and  seizing,  to  prevent  any  dealing,  transfer  or  disposal  of  such 
property;  and  3)  take  any  appropriate  investigative  measures. 

In  addition  to  confiscation  and  criminal  sanctions,  countries  also  should 
consider  monetary  and  civil  penahies,  and/or  proceedings  including  civil 
proceedings,  to  void  contracts  entered  into  by  parties,  where  parties  knew  or 
should  have  known  that  as  a  result  of  the  contract,  the  State  would  be 
prejudiced  in  its  ability  to  recover  financial  claims,  e.g.  through  confiscation  or 
collection  of  fines  and  penalties. 


C.    ROLE  OF  THE  FINANCIAL  SYSTEM  IN  COMBATING  MONEY 
LAUNDERING 

8.    Recommendafions  10  to  29  should  apply  not  only  to  banks,  but  also  to  non-bank 
financial  institutions.    Even  for  those  non-bank  financial  institutions  which  are 
not  subject  to  a  formal  prudential  supervisory  regime  in  all  countries,  for 
example  bureaux  de  change,  governments  should  ensure  that  these  institutions 
are  subject  to  the  same  anti-money  laundering  laws  or  regulations  as  all  other 
financial  institutions  and  that  these  laws  or  regulations  are  implemented 
effectively. 
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9.  The  appropriate  national  authorities  should  consider  applying  Recommendations 
10  to  21  and  23  to  the  conduct  of  financial  activities  as  a  commercial 
undertaking  by  businesses  or  professions  which  are  not  financial  institutions, 
where  such  conduct  is  allowed  or  not  prohibited.  Financial  activities  include, 
but  are  not  limited  to,  those  hsted  in  the  attached  annex.  It  is  left  to  each 
country  to  decide  whether  special  situations  should  be  defined  where  the 
application  of  anti-money  laundering  measures  is  not  necessary,  for  example, 
when  a  financial  activity  is  carried  out  on  an  occasional  or  limited  basis. 

Customer  Identification  and  Record-keeping  Rules 

10.  Financial  institutions  should  not  keep  anonymous  accounts  or  accounts  in 
obviously  fictitious  names;  they  should  be  required  (by  law,  by  regulations,  by 
agreements  between  supervisory  authorities  and  financial  institutions  or  by  self- 
regulatory  agreements  among  financial  institutions)  to  identify,  on  the  basis  of 
an  official  or  other  reliable  identifying  document,  and  record  the  identity  of  their 
chents,  either  occasional  or  usual,  when  establishing  business  relations  or 
conducting  transactions  (in  particular  opening  of  accounts  or  passbooks, 
entering  into  fiduciary  transactions,  renting  of  safe  deposit  boxes,  performing 
large  cash  transactions). 

In  order  to  fiilfiU  identification  requirements  concerning  legal  entities,  financial 
institutions  should,  when  necessary,  take  measures: 

(i)  to  verify  the  legal  existence  and  structure  of  the  customer  by  obtaining  either 
fi-om  a  public  register  or  fi-om  the  customer  or  both,  proof  of  incorporation, 
including  information  concerning  the  customer's  name,  legal  form,  address, 
directors  and  provisions  regulating  the  power  to  bind  the  entity. 

(ii)  to  verify  that  any  person  purporting  to  act  on  behalf  of  the  customer  is  so 
authorized  and  identify  that  person. 

11.  Financial  institutions  should  take  reasonable  measures  to  obtain  information 
about  the  true  identify  of  the  persons  on  whose  behalf  an  account  is  opened  or  a 
transaction  conducted  if  there  are  any  doubts  as  to  whether  these  clients  or 
customers  are  actmg  on  their  own  behalf,  for  example,  in  the  case  of  domiciliary 
companies  (i.e.  institutions,  corporations,  foundations,  trusts,  etc.  that  do  not 


conduct  any  commercial  or  manufacturing  business  or  any  other  form  of 
commercial  operation  in  the  country  where  their  registered  office  is  located). 

12.  Financial  institutions  should  maintain,  for  at  least  five  years,  all  necessary 
records  on  transactions,  both  domestic  or  international,  to  enable  them  to 
comply  swiftly  with  information  requests  from  the  competent  authorities.  Such 
records  must  be  sufficient  to  permit  reconstruction  of  individual  transactions 
(including  the  amounts  and  types  of  currency  involved  if  any)  so  as  to  provide, 
if  necessary,  evidence  for  prosecution  of  criminal  behavior. 

Financial  institutions  should  keep  records  on  customer  identification  (e.g.  copies 
or  records  of  official  identification  documents  like  passports,  identity  cards, 
driving  licenses  or  similar  documents),  account  files  and  business 
correspondence  for  at  least  five  years  after  the  account  is  closed. 

These  documents  should  be  available  to  domestic  competent  authorities  in  the 
context  of  relevant  criminal  prosecutions  and  investigations. 

13.  Countries  should  pay  special  attention  to  money  laundering  threats  inherent  in 
new  or  developing  technologies  that  might  favor  anonymity,  and  take  measures, 
if  needed,  to  prevent  their  use  in  money  laundering  schemes. 

Increased  Diligence  of  Financial  Institutions 

14.  Financial  institutions  should  pay  special  attention  to  all  complex,  unusual  large 
transactions,  and  all  unusual  patterns  of  transactions,  which  have  no  apparent 
economic  or  visible  lawfiil  purpose.  The  background  and  purpose  of  such 
transactions  should,  as  far  as  possible,  be  examined,  the  findings  established  in 
writing,  and  be  available  to  help  supervisors,  auditors  and  law  enforcement 
agencies. 

15.  If  financial  institutions  suspect  that  fimds  stem  from  a  criminal  activity,  they 
should  be  required  to  report  promptly  their  suspicions  to  the  competent 
authorities. 

16.  Financial  institutions,  their  directors,  officers  and  employees  should  be 
protected  by  legal  provisions  from  criminal  or  civil  liabihty  for  breach  of  any 
restriction  on  disclosure  of  information  imposed  by  contract  or  by  any 
legislative,  regulatory  or  administrative  provision,  if  they  report  their  suspicions 
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in  good  faith  to  the  competent  authorities,  even  if  they  did  not  know  precisely 
what  the  underlying  criminal  activity  was,  and  regardless  of  whether  illegal 
activity  actually  occurred. 

17.  Financial  institutions,  their  directors,  officers  and  employees,  should  not,  or, 
where  appropriate,  should  not  be  allowed  to,  warn  their  customers  when 
information  relating  to  them  is  being  reported  to  the  competent  authorities. 

18.  Financial  institutions  reporting  their  suspicions  should  comply  with  instructions 
from  the  competent  authorities. 

19.  Financial  institutions  should  develop  programs  against  money  laundering. 
These  programs  should  include,  as  a  minimum  : 

(i)  the  development  of  internal  policies,  procedures  and  controls,  including 
the  designation  of  compliance  officers  at  management  level,  and  adequate 
screening  procedures  to  ensure  high  standards  when  hiring  employees; 

(ii)an  ongoing  employee  training  program; 
(iii)  an  audit  function  to  test  the  system. 

Measures  to  Cone  with  the  Problem  of  Countries  with  No  or  Insufficient 
Anti-Money  Laundering  Measures 

20.  Financial  institutions  should  ensure  that  the  principles  mentioned  above  are  also 
applied  to  branches  and  majority  owned  subsidiaries  located  abroad,  especially 
in  countries  which  do  not  or  insufficiently  apply  these  Recommendations,  to  the 
extent  that  local  applicable  laws  and  regulations  permit.  When  local  applicable 
laws  and  regulations  prohibit  this  implementation,  competent  authorities  in  the 
country  of  the  mother  institution  should  be  informed  by  the  financial  institutions 
that  they  cannot  apply  these  Recommendations. 

21.  Financial  institutions  should  give  special  attention  to  busmess  relations  and 
transactions  with  persons,  mcluding  companies  and  financial  institutions,  from 
countries  which  do  not  or  insufficiently  apply  these  Recommendations. 
Whenever  these  transactions  have  no  apparent  economic  or  visible  lawftil 
purpose,  their  background  and  purpose  should,  as  far  as  possible,  be  examined. 
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the  findings  established  in  writing,  and  be  available  to  help  supervisors,  auditors 
and  law  enforcement  agencies. 

Other  Measures  to  Avoid  Money  Laundering 

22.  Countries  should  consider  implementing  feasible  measures  to  detect  or  monitor 
the  physical  cross-border  transportation  of  cash  and  bearer  negotiable 
instruments,  subject  to  strict  safeguards  to  ensure  proper  use  of  information  and 
without  impeding  in  any  way  the  freedom  of  capital  movements. 

23.  Countries  should  consider  the  feasibihty  and  utility  of  a  system  where  banks  and 
other  financial  institutions  and  intermediaries  would  report  all  domestic  and 
international  currency  transactions  above  a  fixed  amount,  to  a  national  central 
agency  with  a  computerized  data  base,  available  to  competent  authorities  for  use 
in  money  laundering  cases,  subject  to  strict  safeguards  to  ensure  proper  use  of 
the  information. 

24.  Countries  should  fiirther  encourage  in  general  the  development  of  modem  and 
secure  techniques  of  money  management,  including  increased  use  of  checks, 
payment  cards,  direct  deposit  of  salary  checks,  and  book  entry  recording  of 
securities,  as  a  means  to  encourage  the  replacement  of  cash  fransfers. 

25.  Countries  should  take  notice  of  the  potential  for  abuse  of  shell  corporations  by 
money  launderers  and  should  consider  whether  additional  measures  are  required 
to  prevent  unlawfiil  use  of  such  entities. 

Implementation,  and  Role  of  Regulatory  and  other  Administrative 
Authorities 

26.  The  competent  authorities  supervising  banks  or  other  financial  institutions  or 
intermediaries,  or  other  competent  authorities,  should  ensure  that  the  supervised 
institutions  have  adequate  programs  to  guard  against  money  laundering.  These 
authorities  should  co-operate  and  lend  expertise  spontaneously  or  on  request 
with  other  domestic  judicial  or  law  enforcement  authorities  in  money  laundering 
investigations  and  prosecutions. 

27.  Competent  authorities  should  be  designated  to  ensure  an  effective 
implementation  of  all  these  Recommendations,  through  administrative 
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supervision  and  regulation,  in  other  professions  dealing  with  cash  as  defined  by 
each  country. 

28.  The  competent  authorities  should  establish  guidelines  which  will  assist  financial 
institutions  in  detecting  suspicious  patterns  of  behavior  by  their  customers.  It  is 
understood  that  such  guidelines  must  develop  over  time,  and  will  never  be 
exhaustive.  It  is  further  understood  that  such  guidelines  will  primarily  serve  as 
an  educational  tool  for  financial  institutions'  personnel. 

29.  The  competent  authorities  regulating  or  supervising  financial  institutions  should 
take  the  necessary  legal  or  regulatory  measures  to  guard  against  control  or 
acquisition  of  a  significant  participation  in  financial  institutions  by  criminals  or 
their  confederates. 


D.  STRENGTHENING  OF  INTERNATIONAL  CO-OPERATION 
Administrative  Co-operation 

Exchange  ofseneral  information 

30.  National  administrations  should  consider  recording,  at  least  in  the  aggregate, 
international  flows  of  cash  in  whatever  currency,  so  that  estimates  can  be  made 
of  cash  flows  and  reflows  from  various  sources  abroad,  when  this  is  combined 
with  central  bank  information.  Such  information  should  be  made  available  to 
the  International  Monetary  Fund  and  the  Bank  for  International  Settlements  to 
facilitate  international  studies. 

31.  International  competent  authorities,  perhaps  Interpol  and  the  World  Customs 
Organization,  should  be  given  responsibility  for  gathering  and  disseminating 
information  to  competent  authorities  about  the  latest  developments  in  money 
laundering  and  money  laundering  techniques.  Central  banks  and  bank 
regulators  could  do  the  same  on  their  network.  National  authorities  in  various 
spheres,  in  consultation  with  trade  associations,  could  then  disseminate  this  to 
financial  institutions  in  individual  countries. 


Exchange  of  information  re  latins  to  suspicious  transactions 

32.  Each  country  should  make  efforts  to  improve  a  spontaneous  or  "upon  request" 
international  information  exchange  relating  to  suspicious  transactions,  persons 
and  corporations  involved  in  those  transactions  between  competent  authorities. 
Strict  safeguards  should  be  established  to  ensure  that  this  exchange  of 
information  is  consistent  with  national  and  international  provisions  on  privacy 
and  data  protection. 

Other  forms  of  Co-operation 

Basis  and  means  for  co-operation  in  confiscation,  mutual  assistance  and 
extradition 

33.  Countries  should  try  to  ensure,  on  a  bilateral  or  multilateral  basis,  that  different 
knowledge  standards  in  national  definitions  -  i.e.  different  standards  concerning 
the  intentional  element  of  the  infi-action  -  do  not  affect  the  ability  or  willingness 
of  countries  to  provide  each  other  with  mutual  legal  assistance. 

34.  International  co-operation  should  be  supported  by  a  network  of  bilateral  and 
muhilateral  agreements  and  arrangements  based  on  generally  shared  legal 
concepts  with  the  aim  of  providing  practical  measures  to  affect  the  widest 
possible  range  of  mutual  assistance. 

35.  Countries  should  be  encouraged  to  ratify  and  implement  relevant  international 
conventions  on  money  laundering  such  as  the  1990  Council  of  Europe 
Convention  on  Laundering,  Search,  Seizure  and  Confiscation  of  the  Proceeds 
from  Crime. 

Focus  of  improved  mutual  assistance  on  money  launderins  issues 

36.  Co-operative  investigations  among  countries'  appropriate  competent  authorities 
should  be  encouraged.  One  valid  and  effective  investigative  technique  in  this 
respect  is  controlled  delivery  related  to  assets  known  or  suspected  to  be  the 
proceeds  of  crime.  Countries  are  encouraged  to  support  this  technique,  where 
possible. 

37.  There  should  be  procedures  for  mutual  assistance  in  criminal  matters  regarding 
the  use  of  compulsory  measures  including  the  production  of  records  by  financial 
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institutions  and  other  persons,  the  search  of  persons  and  premises,  seizure  and 
obtaining  of  evidence  for  use  in  money  laundering  investigations  and 
prosecutions  and  in  related  actions  in  foreign  jurisdictions. 

38.  There  should  be  authority  to  take  expeditious  action  in  response  to  requests  by 
foreign  countries  to  identify,  freeze,  seize  and  confiscate  proceeds  or  other 
property  of  corresponding  value  to  such  proceeds,  based  on  money  laundering 
or  the  crimes  underiying  the  laundering  activity.  There  should  also  be 
arrangements  for  coordinating  seizure  and  confiscation  proceedings  which  may 
include  the  sharing  of  confiscated  assets. 

39.  To  avoid  conflicts  of  jurisdiction,  consideration  should  be  given  to  devising  and 
applying  mechanisms  for  determining  the  best  venue  for  prosecution  of 
defendants  in  the  interests  of  justice  in  cases  that  are  subject  to  prosecution  in 
more  than  one  country.  Similarly,  there  should  be  arrangements  for  coordmating 
seizure  and  confiscation  proceedings  which  may  mclude  the  sharing  of 
confiscated  assets. 

40.  Countries  should  have  procedures  in  place  to  extradite,  where  possible, 
individuals  charged  with  a  money  laundermg  offense  or  related  offense's.  With 
respect  to  its  national  legal  system,  each  country  should  recognize  money 
laundering  as  an  extraditable  offense.  Subject  to  their  legal  frameworks, 
countries  may  consider  simplifymg  exfradition  by  allowing  direct  fransm'ission 
of  exfradition  requests  between  appropriate  ministries,  exfraditing  persons  based 
only  on  warrants  of  arrests  or  judgements,  exfraditing  theu"  nationals,  and/or 
mfroducing  a  simplified  exfradition  of  consenting  persons  who  waive  formal 
exfradition  proceedings. 
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Annex  to  Recommendation  9:  List  of  Financial  Activities  undertaken  by 
business  or  professions  which  are  not  financial  institutions 

1 .  Acceptance  of  deposits  and  other  repayable  funds  from  the  pubhc. 

2.  Lending.' 

3.  Financial  leasing. 

4.  Money  transmission  services. 

5.  Issuing  and  managing  means  of  payment  (e.g.  credit  and  debit  cards,  cheques, 
traveller's  cheques  and  bankers'  drafts...). 

6.  Financial  guarantees  and  commitments. 

7.  Trading  for  account  of  customers  (spot,  forward,  swaps,  ftitures,  options...) 
in: 

(a)  money  market  instruments  (cheques,  bills,  CDs,  etc.) ; 

(b)  foreign  exchange; 

(c)  exchange,  interest  rate  and  index  instruments; 

(d)  transferable  securities; 

(e)  commodity  ftitures  trading. 

8.  Participation  in  securities  issues  and  the  provision  of  financial  services  related 
to  such  issues. 

9.  Individual  and  collective  portfolio  management. 

10.  Safekeeping  and  administration  of  cash  or  liquid  securities  on  behalf  of 
clients. 

1 1 .  Life  insurance  and  other  investment  related  insurance. 

1 2 .  Money  changing. 


In  addition  to  the  revised  40  Recommendations,  FATF  prepared  Interpretative  Notes 
which  were  designed  to  clarify  the  application  of  specific  recommendations.  These 
Interpretative  Notes  have  not  been  included  m  this  publication  due  to  space 
limitation. 


Including  inter  alia 

-  consumer  credit 

-  mortgage  credit 

-  factoring,  with  or  without  recourse 

-  finance  of  commercial  transactions  (including  forfaiting) 


Chapter  iV 


CARIBBEAN 

FINANCIAL  ACTION 

TASK  FORCE 


Chapter  IV. 
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Caribbean  Financial  Action 
Task  Force  (cfatf) 


I 


19  ARUBA  RECOMMENDATIONS 

Caribbean  Drug  Money 
Laundering  Conference 

Aruba-June  1990 

A  "Caribbean  Drug  Money 
Laundering  Conference"  was  held  in 
Arubain  June  of  1990.  This  confer- 
ence was  the  precursor  to  the 
Caribbean  Financial  Action  Task 
Force  (CFATF).  The  conference 
included  representatives  not  only 
from  the  Caribbean,  but  from 
Central  and  South  America,  North 


America  and  Europe.  The  U.S.  del- 
egation was  headed  by  the  Depart- 
ment of  the  Treasury. 

Although  this  conference  was  not 
yet  affiliated  with  the  G-7  Financial 
Action  Task  Force  (FATF),  it  used 
the  40  Recommendations  as  its  basic 
document.  The  conference  mem- 
bers then  proposed  an  additional  21 
supplemental  anti-money  laundering 
recommendations  designed  specifi- 
cally for  the  Caribbean  region. 
Nineteen  of  the  proposed  21  Recom- 
mendations were  endorsed  and 
adopted  by  the  participants  of  the 
Kingston  Ministerial  Conference  on 
Money  Laundering. 


KINGSTON  DECLARATION 

CFATF  Kingston 
Ministerial  Conference 
on  Money  Laundering 

Kingston,  Jamaica 
November  1992 

The  Kingston  Ministerial 
Conference  was  the  second  organi- 
zational meeting  of  the  CFATF.  At 
the  Kingston  meeting,  the  Ministers 
endorsed  the  FATF  40  Recommenda- 
tions, the  1 9  Aruba  Recommenda- 
tions, and  the  1988  UN  Con- 
vention Against  Illicit  Traffic  in 
Narcotic  Drugs  and  Psychotropic 
Substances  as  stated  in  the  Kingston 
Declaration.  They  also  agreed  to 
consider  adopting  as  soon  as  possi- 
ble (i)  the  GAS  Model  Regulations 
concerning  Laundering  Offenses 
Connected  to  Illicit  Drug 
Trafficking  and  Related  Offenses, 
and  (ii)  the  OAS  Inter-American 
Convention  on  Mutual  Assistance  in 
Criminal  Matters.  (Note:  The 
Spanish  speaking  CFATF  members 
did  not  formally  endorse  the 
Kingston  Declaration  at  this  meeting 
since  a  Spanish  language  version 
was  unavailable  to  them  at  the  time.) 
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The  Caribbean  Financial  Action 
Task  Force  (CFATF),  which  grew 
out  of  the  Aruba  Conference,  is  a 
regional  anti-money  laundering 
body  affiliated  with  the  FATF.  In 
October  1991,  the  Government  of 
Jamaica  agreed  to  host  a  subsequent 
meeting  to  develop  the  initiative 
started  in  Aruba.  A  survey  of 
regional  governments'  progress  was 
carried  out  and  the  results  were  con- 
sidered at  a  May  1992  meeting  held 
in  Kingston,  Jamaica.  As  a  next 
step,  the  Government  of  Jamaica 
agreed  to  host  a  Ministerial  Level 
Meeting  held  in  November  of  1992. 
Five  FATF  members  with  interests 
in  the  region  provided  financial  and 
technical  support  for  the  CFATF 
meetings  in  Kingston.  At  the 
October  1996  CFATF  Ministerial 
Meeting  in  San  Jose,  CFATF  adopt- 
ed a  Memorandum  of  Under- 
standing (MOU)  which  formalizes 
the  organization  by  delineating  its 
mission,  objectives  and  membership 
requirements.  A  total  of  21 
Members  signed  the  MOU  and  these 
countries  now  comprise  the  CFATF. 
Other  countries  from  the  region  may 
sign  the  MOU  in  the  near  future. 
The  FATF  countries,  which  have 
supported  the  CFATF  since  its 
inception,  are  now  known  as 


Cooperating  and  Supporting  Nations 
and  issued  a  Joint  Statement  of 
Cooperation  and  Support  at  the 
meeting. 

CFATF  Member  Countries 

Anguilla 

Antigua  and  Barbuda 

Aruba 

Bahamas 

Barbados 

Belize 

Bermuda 

British  Virgin  Islands 

Cayman  Islands 

Costa  Rica 

Dominican  Republic 

Grenada 

Guatemala 

Montserrat 

Netherlands  Antilles 

Nicaragua 

Panama 

St.  Lucia 

St.  Vincent 

Trinidad  and  Tobago 

Turks  and  Caicos  Islands 

Cooperating  and 
Supporting  Nations 

Canada 
France 
Netherlands 
United  Kingdom 
United  States 


The  CFATF  goal  is  to  foster  a 
comprehensive  regional  approach  to 
the  problem  of  money  laundering. 
To  achieve  this,  CFATF  is  engaged 
in  a  variety  of  initiatives  which 
include  self-assessments  and  mutual 
evaluations  of  its  membership  to 
identify  problems  and  to  secure 
progress  in  the  fight  against  money 
laundering.  In  addition,  CFATF 
coordinates  technical  and  training 
assessments  and  assistance  for  its 
membership. 

Following  are  the  texts  of  the  19 
Aruba  Recommendations  and  the 
Kingston  Declaration  on  Money 
Laundering. 
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CARIBBEAN  FINANCIAL  ACTION  TASK 
FORCE  (CFATF) 

19  Aruba  Recommendations 


Anti  Money  Laundering  Authority 

1.  Adequate  resources  need  to  be  dedicated  to  fighting  money  laundering  and  other  drug 
related  financial  crimes.  In  countries  where  experience  in  combating  money  laundering  and  other 
drug  related  financial  crimes  is  limited,  there  need  to  be  competent  authorities  which  specialize  in 
money  laundering  investigations  and  prosecutions  and  related  forfeiture  actions,  advise  financial 
institutions  and  regulatory  authorities  on  anti-money  laundering  measures,  and  receive  and 
evaluate  suspicious  transaction  information  fi-om  financial  institutions  and  regulators  and  currency 
reports,  if  required,  to  be  filed  by  individuals  or  institutions. 

Crime  of  Money  Laundering 

2.  Consistent  with  recommendation  5  of  the  Financial  Action  Task  Force  and  recognizing 
that  the  objectives  of  combating  money  laundering  are  shared  by  the  members  of  this  Conference, 
each  country  in  determining  for  itself  what  crimes  ought  to  constitute  predicate  offences,  should 
be  fully  aware  of  the  practical  evidentiary  complications  which  may  arise  if  money  laundering  is. 
made  an  offence  only  with  respect  to  certain  very  specific  predicate  offences. 

3.  In  accordance  vnth  the  Vienna  Convention,  each  country  should,  subject  to  its 
constitutional  principles  and  the  basic  concepts  of  its  legal  system,  criminalize  conspiracy  or 
association  to  engage  in,  and  aiding  and  abetting  drug  trafficking,  money  laundering  and  other 
serious  drug-related  offences  and  subject  such  activities  to  stringent  criminal  sanctions. 

4.  When  criminalizing  money  laundering,  the  national  legislature  should  consider: 

a.  whether  money  laundering  should  only  qualify  as  an  offence  in  cases  where 
the  offender  actually  knew  that  he  was  dealing  with  funds  derived  from  crime  or  whether  it 
should  also  qualify  as  an  offence  in  cases  where  the  offender  ought  to  have  known  that 
this  was  the  case; 

b.  whether  it  should  be  relevant  that  the  predicate  offence  may  have  been 
committed  outside  the  territorial  jurisdiction  of  the  country  where  the  laundering  occurred; 


64 


c.         whether  it  is  sufficient  to  criminalize  the  laundering  of  illegally  obtained 
funds,  or  whether  other  property  which  may  serve  as  a  means  of  payment  should  also  be 
covered. 

5.  Where  it  is  not  otherwise  a  crime,  countries  should  consider  enacting  statutes  which 
criminalize  the  knowing  payment,  receipt  or  transfer,  or  attempted  payment,  receipt  or  transfer  of 
property  knov^oi  to  represent  the  proceeds  of  drug  trafficking  or  money  laundering,  where  the 
recipient  of  the  property  is  a  public  official,  political  candidate,  or  political  party.  In  countries 
where  it  is  already  a  crime,  countries  should  consider  the  imposition  of  enhanced  punishment  or 
other  sanctions,  such  as  forfeiture  of  office. 

Attorney-Client  Privilege 

6.  The  fact  that  a  person  acting  as  a  financial  advisor  or  nominee  is  an  attorney, 
should  not  in  and  of  itself  be  sufficient  reason  for  such  person  to  invoke  an  attorney- 
client  privilege. 

Confiscation 

7.  Confiscation  measures  should  provide  for  the  authority  to  seize,  fi-eeze  and  confiscate,  at 
the  request  of  a  foreign  state,  property  in  the  jurisdiction  in  which  such  property  is  located 
regardless  of  whether  the  ovmtr  of  the  property  or  any  persons  who  committed  the  offisnce 
making  the  property  subject  to  confiscation  are  present  or  have  ever  been  present  within  the 
jurisdiction. 

8.  Countries  should  provide  for  the  possibility  of  confiscating  any  property  which  represents 
assets  which  have  been  directly  or  indirectly  derived  fi^om  drug  offences  or  related  money 
laundering  offenses  (property  confiscation),  and  may  also  provide  for  a  system  of  pecuniary 
sanctions  based  on  an  assessment  of  the  value  of  assets  which  have  been  directly  or  indirectly 
derived  fi-om  such  offences.  In  the  latter  case,  the  pecuniary  sanctions  concerned  might  be 
recoverable  fi-om  any  asset  of  the  convicted  person  which  may  be  available  (value  confiscation). 

9.  Confiscation  measures  may  provide  that  all  or  part  of  any  property  confiscated  be 
transferred  directly  for  use  by  competent  authorities,  or  be  sold  and  the  proceeds  of  such  sales 
deposited  into  a  fiind  dedicated  to  the  use  by  competent  authorities  in  anti-narcotics  and  anti- 
money  laundering  efforts. 

10.  Confiscation  measures  should  also  apply  to  narcotic  drugs  and  psychotropic  substances, 
precursor  and  essential  chemicals,  equipment  and  materials  used  or  destined  for  the  illicit 
manufacture,  preparation,  distribution  and  use  of  narcotic  drugs  and  psychotropic  substances. 
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Administrative  Authority 

11.  In  order  to  implement  effectively  the  recommendations  of  the  Financial  Action  Task 
Force,  each  country  should  have  a  system  that  provides  for  bank  and  other  financial  institutions 
supervision,  including: 

1)  licensing  of  all  banks,  including  offices,  branches,  and  agencies  of  foreign  banks 
whether  or  not  they  take  deposits  or  otherwise  do  business  in  the  country  (so-called  offshore  shell 
banks),  and 

2)  the  periodic  examination  of  institutions  by  authorities  to  ensure  that  the  institutions 
have  adequate  anti-money  laundering  programs  in  place  and  are  followdng  the  implementation  of 
other  recommendations  of  the  Financial  Action  Task  Force. 

Similarly,  in  order  to  implement  the  recommendations  of  the  Financial  Action  Task  Force,  there 
needs  to  be  effective  regulation,  including  licensing  and  examination,  of  institutions  and  businesses 
such  as  securities  brokers  and  dealers,  bureaux  de  change  and  casinos,  which  offer  services  that 
make  them  vulnerable  to  money  laundering. 

12.  Countries  need  to  ensure  that  there  are  adequate  border  procedures  for  inspecting 
merchandise  and  carriers,  including  private  aircraft,  to  detect  illegal  drug  and  currency  shipments. 

Recordkeeping 

13.  In  order  to  ensure  implementation  of  the  recommendations  of  the  Financial  Action  Task 
Force,  countries  should  apply  appropriate  administrative,  civil  or  criminal  sanctions  to  financial 
institutions  which  fail  to  maintain  records  for  the  required  retention  period.  Financial  institution 
supervisory  authorities  must  take  special  care  to  ensure  that  adequate  records  are  being 
maintained. 

Currency  Reporting 

14.  Countries  should  consider  the  feasibility  and  utility  of  a  system  which  requires  the 
reporting  of  large  amounts  of  currency  over  a  certain  specified  amount  received  by  businesses 
other  than  financial  institutions  either  in  one  transaction  or  in  a  series  of  related  financial 
transactions.  These  reports  would  be  analysed  routinely  by  competent  authorities  in  the  same 
manner  as  any  currency  report  filed  by  financial  institutions.  Large  cash  purchases  of  property 
and  services  such  as  real  estate  and  aircraft  are  frequently  made  by  drug  traffickers  and  money 
launderers  and,  consequently,  are  of  similar  interest  to  law  enforcement.  Civil  and  criminal 
sanctions  would  apply  to  businesses  and  persons  who  fail  to  file  or  falsely  file  reports  or  structure 
transactions  with  the  intent  to  evade  the  reporting  requirements. 
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Administrative  Cooperation 

15.  In  furtherance  of  recommendation  30  of  the  Financial  Action  Task  Force,  information 
acquired  about  international  currency  flows  should  be  shared  internationally  and  disseminated,  if 
possible  through  the  services  of  appropriate  international  or  regional  organizations,  or  on  existing 
international  networks.  Special  agreements  may  also  be  concluded  for  this  purpose. 

16.  Member  States  of  the  OAS  should  consider  signing  the  OAS  Convention  on 
Extradition,  concluded  at  Caracas  on  February  25,  1981. 

17.  Each  country  should  endeavor  to  ensure  that  its  laws  and  other  measures  regarding  drug 
trafficking  and  money  laundering,  and  bank  regulation  as  it  pertains  to  money  laundering,  are  to 
the  greatest  extent  possible  as  effective  as  the  laws  and  other  measures  of  all  other  countries  in  the 
region. 

Training  and  Assistance 

18.  As  a  follow-up,  there  should  be  regular  meetings  among  competent  judicial,  law 
enforcement  and  supervisory  authorities  of  the  countries  of  the  Caribbean  and  Central 
American  region  in  order  to  discuss  experiences  in  the  fight  against  drug  money  laundering  and 
emerging  trends  and  techniques. 

19.  In  order  to  enable  countries  with  small  economies  and  limited  resources  to  develop 
appropriate  drug  money  laundering  prevention  programs,  other  countries  should  consider 
widening  the  scope  of  their  international  technical  assistance  programs,  and  to  pay  particular 
attention  to  the  need  of  training  and  otherwise  strengthening  the  quality  and  preserving  the 
integrity  of  judicial,  legal  and  law  enforcement  systems. 

(June  1990) 
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CARIBBEAN  FINANCIAL  ACTION  TASK 
FORCE  (CFATF) 

Kingston  Declaration  On  Money  Laundering 


1.  Ministers  and  other  representatives  of  Caribbean  and  Latin  American  governments 
meeting  together  in  Kingston,  5-6  November  1992,  considered  the  problem  of  money  laundering 
as  it  affects  each  participating  jurisdiction  and  the  international  community,  the  progress  which 
has  been  achieved  in  recent  years  and  further  action  required: 

2.  Recalling  the  meeting  held  in  Aruba  in  June  1990  with  its  consideration  of  the  40 
Recommendations  of  the  Financial  Action  Task  Force  and  the  19  Aruba  Recommendations; 

3.  Having  noted  the  report  of  the  technical  workshop  of  experts  on  money  laundering,  held 
in  Kingston,  26-28  May  1992,  which  dealt  with  the  legal,  financial,  political  and  technical 
assistance  aspects  of  the  problem,  its  solution  and  subsequent  implementation; 

4.  Determined  to  make  real  progress  against  the  problems  of  drug  trafficking  and  money 
laundering; 

5.  Agreed  that  they  would  sign  and  ratify  the  1988  UN  Convention  Against  Illicit  Traffic  in 
Narcotic  Drugs  and  Psychotropic  Substances  and  further  agreed  to  endorse  and  implement  both 
the  40  FATF  Recommendations  and  19  Aruba  Recommendations; 

6.  Recognised  the  need  for  a  mechanism  to  monitor  and  encourage  progress  over  three  years 
to  ensure  full  implementation  of  this  declaration; 

7.  Accepted  and  warmly  welcomed  the  offer  fi-om  Trinidad  and  Tobago  to  act  as  host  of  a 
conference  of  CFATF  in  twelve  months  to  evaluate  progress,  and  to  provide  the  facilities  for  a 
small  Secretariat  for  this  initial  period  to  assist  participating  countries  Avith  the  implementation 
process,  and  agreed  that  the  Secretariat  would  report  to  and  act  under  the  direction  of  a  steering 
group  of  representative  CFATF  members  and  donor  countries  to  be  chaired  initially  by  Trinidad 
and  Tobago,  and  that  the  initial  composition  of  the  steering  group  would  ensure  that  each  group 
of  Caribbean  governments  would  be  represented  -  Caricom,  Dutch  language  members,  OECS, 
Spanish  language  members  and  UK  dependent  territories.  The  FATF  donor  countries  will  make 
their  best  efforts  to  provide  support  for  Trinidad  and  Tobago  in  making  this  proposal  as  they 
previously  supported  Jamaica  in  the  CFATF  initiative. 
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The  Secretariat 


8.         The  proposed  Secretariat  will: 

a)  co-ordinate  and  make  technical  recommendations  on  self-assessment  process  of 
CFATF  members,  including  sending  out,  collating  and  analyzing  self  assessment 
questionnaires; 

b)  make  arrangements  for  and  participate  in  evaluations  of  CFATF  members; 

c)  identiiy  and  act  as  a  clearing  house  for  facilitating  training  and  technical  assistance 
needs  of  CFATF  members,  including  dealing  with  requests  for  training  and 
technical  assistance  from  CFATF  members  and  advising  on  sources  of  assistance; 

d)  act  as  the  liaison  point  between  CFATF  and  third  countries  and 
international/regional  organisations  involved  in  countering  money  laundering  and 
related  matters; 

e)  draft  annual  CFATF  report. 


9.         The  delegates  considered  the  implications  of  the  legal  and  financial  recommendations. 
They  noted  that  governments  were  free  to  choose  their  methods  of  implementation  based  on  their 
individual  circumstances.  They  had  the  following  points  of  emphasis: 


Legal  Issues 


10.  CFATF  governments  should  adopt  a  new  definition  of  money  laundering  based  on  OAS 
model  regulations. 

1 1 .  Each  jurisdiction,  will  as  soon  as  possible,  enact  statutory  provisions  with  regard  to  the 
seizure  and  forfeiture  of  assets  and  proceeds  of  drug  trafficking.  In  particular,  such  legislation 
should  provide  for: 

a)  the  authority  to  identify,  trace  and  evaluate  property  that  is  subject  to  confiscation; 

b)  carrying  out  provisional  measures  such  as  freezing  and  seizing,  to  prevent  any 
dealing,  transfer,  or  disposal  of  such  assets  and  proceeds,  and  the  taking  of  any 
appropriate  investigative  measures; 
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c)  unconditional  entitlement  by  any  person  affected  by  the  seizure  of  assets  or 
proceeds  to  have  access  to  the  courts  to  challenge  such  seizures  when  the  same  is 
effected  by  administrative  decisions  other  than  in  a  judicial  proceeding; 

d)  forfeiture  or  confiscation  in  all  cases  following  upon  a  conviction; 

e)  where  constitutionally  possible,  evidentiary  provisions  whereby  a  rebuttable 
presumption  is  statutorily  raised  entitling  the  courts  of  each  jurisdiction  to  find  that 
all  property  obtained  during  a  prescribed  period  of  time  by  a  person  convicted  of 
drug  trafficking  has  been  derived  fi-om  such  criminal  activity. 

12.        Each  jurisdiction  recognising  that  mutual  legal  assistance  is  necessary  in  the  fight  against 
drug  money  laundering: 

a)  undertakes  to  enter  into  arrangements  ensuring  both  informal  as  well  as  formal 
means  of  mutual  assistance,  and  therefore  further  agrees  to  consider  adopting  as 
soon  as  possible: 

i)    the  OAS  Model  Regulations  concerning  money  laundering  offences,  and 

ii)  the  OAS  Inter-American  Convention  on  mutual  assistance  in  criminal  matters; 

b)  agrees  that,  where,  constitutionally  possible,  money  laundering  should  be  an 
extraditable  offence  in  each  jurisdiction; 

c)  agrees  that  simplified  extradition  procedures,  where  desirable,  may  be  put  in  place 
in  each  jurisdiction,  with  similar  regional  mechanisms  to  facilitate  extradition; 

d)  agrees  that  the  jurisdiction  of  domestic  courts  to  try  money  laundering  offenses 
should  not  be  limited  by  the  need  for  a  strict  territorial  connection  to  the  drug 
offence; 

e)  agrees  that  each  jurisdiction  should  undertake  to  take  such  steps  as  may  be 
necessary  to  facilitate  the  sharing  by  one  jurisdiction  of  confiscated  assets  with 
other  jurisdictions  which  participated  in  the  investigations  leading  to  forfeiture; 

0  agrees  that  each  jurisdiction  should  take  appropriate  measures  to  establish  an  asset 
forfeiture  fund  into  which  all  or  a  part  of  confiscated  property  would  be  deposited 
for  law  enforcement,  health,  education  or  other  appropriate  purposes; 

g)         agrees  that  the  measures  taken  in  each  jurisdiction  providing  for  the 

implementation  of  the  above  provisions  be  such  as  to  enable  all  jurisdictions  in  the 
region  to  be  included  as  participating  jurisdictions  benefiting  from  such  measures. 
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Financial  Issues 


13.  Customer  Identification 

Strong  legal  requirements  regarding  customer  identification  are  needed.  It  is  understood  that  it 
would  be  acceptable  to  have  numbered  accounts,  providing  that  the  bank  knows  the  identity  of 
the  customer  and  would  make  that  information  available  to  competent  authorities. 

14.  Currency  Transactions 

Implementation  will  be  up  to  each  country  and  will  be  influenced  by  cost,  use  of  the  data, 
capability  and  size  of  the  financial  system.  When  dealing  with  large  currency  transactions, 
customer  identification  and  record-keeping  data  are  mandatory,  whereas  each  government  may 
choose  between  voluntary  or  required  reporting  of  transactions. 

15.  Record-Keeping 

The  keeping  of  records  and  the  period  of  time  for  which  they  should  be  kept  should  be 
legislatively  mandated,  except  that  not  all  elements  of  the  data  to  be  recorded  need  to  be 
addressed  by  legislation.  Legal  requirements  for  evidence  in  court  must  be  satisfied. 

16.  Suspicious  Activity 

Bank  secrecy  laws  should  be  amended,  where  necessary,  to  accommodate  and  support  the 
reporting  of  unusual  and/or  suspicious  transactions.  Financial  institutions  may  use  guidelines  to 
identify  suspicious  and/or  unusual  transactions.  While  legislation  to  mandate  the  reporting  of 
unusual  transactions  could  be  enacted,  it  may  not  be  necessary. 

17.  Money  Management  Techniques  Reducing  The  Use  Of  Cash 

Market  forces  in  the  individual  countries  will  dictate  the  rate  at  which  alternatives  to  cash  are 
adopted. 

18.  Control 

In  licensing  financial  institutions,  the  controlling  share  holders  should  be  screened  and  such 
screening  should  be  repeated  on  any  substantial  change  of  control. 

19.  In  conclusion  governments  are  urged  to  take  all  appropriate  steps  to  ensure  the  integrity 
of  their  domestic  and  international  financial  systems. 
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20.        All  governments  reaflfirmed  their  determination  to  defeat  the  evils  of  drug  trafficking  and 
money  laundering.  The  delegates  thanked  the  government  of  Jamaica  for  its  hospitality  in  hosting 
the  conference  and  the  earlier  technical  meeting. 

(Kingston,  Jamaica,  November  5-6, 1992) 
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Chapter  V 


COUNCIL  OF 
EUROPE 
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Chapter  V. 


Council  of  Europe 


n 


The  Council  of  Europe 
(Council)  was  founded  in  1949  to 
foster  greater  cooperation  and  unity 
among  the  countries  of  Europe 
through  their  governments  and  par- 
liaments. The  Council  organizes 
activities  involving  human  rights, 
legal  cooperation,  the  environment, 
public  health,  and  culture,  among 
other  topics.  The  Council  functions 
through  two  main  bodies:  the 
Council  of  Ministers,  comprised  of 


foreign  ministers  of  member  coun- 
tries; and  the  parliamentary 
Assembly,  which  consists  of  mem- 
bers appointed  by  national  parlia- 
ments. Current  membership 
includes  25  nations  from  the  western 
democracies,  Scandinavia  and  sev- 
eral Central  and  Eastern  European 
nations. 

The  Council  carries  out  its  work 
primarily  in  the  form  of  multilateral 
conventions  or  agreements;  howev- 
er, the  Council  of  Ministers  has  also 
published  resolutions  which  reflect 
recommended  actions  to  the  mem- 
bership. By  far,  the  strongest  of 
these  mechanisms  for  accom- 
plishing the  Council  mission 
is  a  convention. 


In  1990,  the  Council  adopted  the 
following  Convention  on  Laun- 
dering, Search,  Seizure  and 
Confiscation  of  the  Proceeds  from 
Crime  ("Strasbourg  Convention"), 
which  outlines  steps  to  be  taken  to 
combat  money  laundering. 

In  1995,  the  Council  is  dis- 
cussing a  resolution  to  establish,  in 
conjunction  with  EUROPOL,  a  cen- 
tral anti-money  laundering  unit  to 
monitor  new  trends  in  money  laun- 
dering techniques. 
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COUNCIL  OF  EUROPE 


Convention  on  Laundering,  Search,  Seizure 
and  Confiscation  of  the  Proceeds  from  Crime 


PREAMBLE 

The  member  States  of  the  Council  of  Europe  and  the  other  States  signatory  hereto, 

Considering  that  the  aim  of  the  Council  of  Europe  is  to  achieve  a  greater  unity  between  its 
members; 

Convinced  of  the  need  to  pursue  a  common  criminal  policy  aimed  at  the  protection  of 
society; 

Considering  that  the  fight  against  serious  crime,  which  has  become  an  increasingly 
international  problem,  calls  for  the  use  of  modem  and  effective  methods  on  an  international  scale; 

Believing  that  one  of  these  methods  consists  in  depriving  criminals  of  the  proceeds  fi"om 
crime; 

Considering  that  for  the  attainment  of  this  aim  a  well-functioning  system  of  international 
cooperation  also  must  be  established. 

Have  agreed  as  follows: 

CHAPTER  I 

USE  OF  TERMS 

Article  1 

Use  of  terms 

For  the  purposes  of  this  Convention: 

a.  "proceeds"  means  any  economic  advantage  from  criminal  offences.  It  may  consist  of 
any  property  as  defined  in  sub-paragraph  b  of  this  article; 
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b.  "property"  includes  property  of  any  description,  whether  corporeal  or  incorporeal, 
movable  or  immovable,  and  legal  documents  or  instruments  evidencing  title  to,  or  interest  in  such 
property; 

c.  "instrumentalities"  means  any  property  used  or  intended  to  be  used,  in  any  manner, 
wholly  or  in  part,  to  commit  a  criminal  offence  or  criminal  offences; 

d.  "confiscation"  means  a  penalty  or  a  measure,  ordered  by  a  court  following  proceedings 
in  relation  to  a  criminal  offence  or  criminal  offences  resuhing  in  the  final  deprivation  of  property; 

e.  "predicate  offence"  means  any  criminal  offence  as  a  result  of  which  proceeds  were 
generated  that  may  become  the  subject  of  an  offence  as  defined  in  Article  6  of  this  Convention. 


CHAPTER  n 
MEASURES  TO  BE  TAKEN  AT  NATIONAL  LEVEL 

Article  2 
Confiscation  measures 

1 .  Each  Party  shall  adopt  such  legislative  and  other  measures  as  may  be  necessary  to  enable  it 
to  confiscate  instrumentalities  and  proceeds  or  property  the  value  of  which  corresponds  to  such 
proceeds. 

2.  Each  Party  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  by  a  declaration  addressed  to  the  Secretary  General  of  the 
Council  of  Europe,  declare  that  paragraph  1  of  this  article  applies  only  to  offences  or  categories 
of  offences  specified  in  such  declaration. 

Article  3 

Investigative  and  provisional  measures 

Each  Party  shall  adopt  such  legislative  and  other  measures  as  may  be  necessary  to  enable  it  to 
identify  and  trace  property  which  is  liable  to  confiscation  pursuant  to  Article  2,  paragraph  1,  and 
to  prevent  any  dealing  in,  transfer  or  disposal  of  such  property. 


Article  4 
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Special  investigative  powers  and  techniques 

1 .  Each  Party  shall  adopt  such  legislative  and  other  measures  as  may  be  necessary  to 
empower  its  courts  or  other  competent  authorities  to  order  that  bank,  financial  or  commercial 
records  be  made  available  or  be  seized  in  order  to  carry  out  the  actions  referred  to  in  Articles  2 
and  3.  A  Party  shall  not  decline  to  act  under  the  provisions  of  this  article  on  grounds  of  bank 
secrecy. 

2.  Each  Party  shall  consider  adopting  such  legislative  and  other  measures  as  may  be 
necessary  to  enable  it  to  use  special  investigative  techniques  facilitating  the  identification  and 
tracing  of  proceeds  and  the  gathering  of  evidence  related  thereto.  Such  techniques  may  include 
monitoring  orders,  observation,  interception  of  telecommunications,  access  to  computer  systems 
and  orders  to  produce  specific  documents. 

Article  5 

Legal  remedies 

Each  Party  shall  adopt  such  legislative  and  other  measures  as  may  be  necessary  to  ensure  that 
interested  parties  affected  by  measures  under  Articles  2  and  3  shall  have  effective  legal  remedies 
in  order  to  preserve  their  rights. 

Article  6 

Laundering  offences 

1 .  Each  Party  shall  adopt  such  legislative  and  other  measures  as  may  be  necessary  to 
establish  as  offences  under  its  domestic  law,  when  committed  intentionally: 

a.  the  conversion  or  transfer  of  property,  knowing  that  such  property  is  proceeds,  for  the 
purpose  of  concealing  or  disguising  the  illicit  origin  of  the  property  or  of  assisting  any  person  who 
is  involved  in  the  commission  of  the  predicate  offence  to  evade  the  legal  consequences  of  his 
actions; 

b.  the  concealment  or  disguise  of  the  true  nature,  source,  location,  disposition, 
movement,  rights  with  respect  to,  or  ownership  of,  property,  knowing  that  such  property  is 
proceeds;  and,  subject  to  its  constitutional  principles  and  the  basic  concepts  of  its  legal  system: 

c.  the  acquisition,  possession  or  use  of  property,  knowing,  at  the  time  of  receipt,  that  such 
property  was  proceeds; 

d.  participation  in,  association  or  conspiracy  to  commit,  attempts  to  commit  and  aiding, 
abetting,  facilitating  and  counseling  the  commission  of  any  of  the  offences  established  in 
accordance  with  this  article. 

2.  For  the  purposes  of  implementing  or  applying  paragraph  1  of  this  article: 
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a.  it  shall  not  matter  whether  the  predicate  offence  was  subject  to  the  criminal  jurisdiction 
of  the  Party; 

b.  it  may  be  provided  that  the  offences  set  forth  in  that  paragraph  do  not  apply  to  the 
persons  who  committed  the  predicate  offence; 

c.  knowledge,  intent  or  purpose  required  as  an  element  of  an  offence  set  forth  in  that 
paragraph  may  be  inferred  from  objective,  factual  circumstances. 

3.  Each  Party  may  adopt  such  measures  as  it  considers  necessary  to  establish  also  as  offences 
under  its  domestic  law  all  or  some  of  the  acts  referred  to  in  paragraph  1  of  this  article,  in  any  or 
all  of  the  following  cases  where  the  offender: 

a.  ought  to  have  assumed  that  the  property  was  proceeds; 

b.  acted  for  the  purpose  of  making  profit; 

c.  acted  for  the  purpose  of  promoting  the  carrying  on  of  further  criminal  activity. 

4.  Each  Party  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  by  declaration  addressed  to  the  Secretary  General  of  the 
Council  of  Europe  declare  that  paragraph  1  of  this  article  applies  only  to  predicate  offences  or 
categories  of  such  offences  specified  in  such  declaration. 

CHAPTER  ra 
INTERNATIONAL  CO-OPERATION 

Section  1 

Principles  of  international  co-operation 

Article  7 

General  principles  and  measures  for  international  co-operation 

1.  The  Parties  shall  co-operate  with  each  other  to  the  widest  extent  possible  for  the  purposes 
of  investigations  and  proceedings  aiming  at  the  confiscation  of  instrumentalities  and  proceeds. 

2.  Each  Party  shall  adopt  such  legislative  or  other  measures  as  may  be  necessary  to  enable  it 
to  comply,  under  the  conditions  provided  for  in  this  chapter,  with  requests: 
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a.  for  confiscation  of  specific  items  of  property  representing  proceeds  or  instrumentalities, 
as  well  as  for  confiscation  of  proceeds  consisting  in  a  requirement  to  pay  a  sum  of  money 
corresponding  to  the  value  of  proceeds; 

b.  for  investigative  assistance  and  provisional  measures  with  a  view  to  either  form  of 
confiscation  referred  to  under  a  above. 

Section  2 

Investigative  assistance 

Article  8 

Obligation  to  assist 

The  Parties  shall  afford  each  other,  upon  request,  the  widest  possible  measure  of  assistance  in 
the  identification  and  tracing  of  instrumentalities,  proceeds  and  other  property  liable  to 
confiscation.  Such  assistance  shall  include  any  measure  providing  and  securing  evidence  as  to  the 
existence,  location  or  movement,  nature,  legal  status  or  value  of  the  aforementioned  property. 

Article  9 

Execution  of  assistance 

The  assistance  pursuant  to  Article  8  shall  be  carried  out  as  permitted  by  and  in  accordance 
with  the  domestic  law  of  the  requested  Party  and,  to  the  extent  not  incompatible  with  such  law,  in 
accordance  with  the  procedures  specified  in  the  request. 

Article  10 

Spontaneous  information 

Without  prejudice  to  its  own  investigations  or  proceedings,  a  Party  may  without  prior 
request  forward  to  another  Party  information  on  instrumentalities  and  proceeds,  when  it  considers 
that  the  disclosure  of  such  information  might  assist  the  receiving  Party  in  initiating  or  carrying  out 
investigations  or  proceedings  or  might  lead  to  a  request  by  that  Party  under  this  chapter. 


79 


Section  3 

Provisional  measures 

Article  1 1 

Obligation  to  take  provisional  measures 

1 .  At  the  request  of  another  Party  which  has  instituted  criminal  proceedings  or  proceedings 
for  the  purpose  of  confiscation,  a  Party  shall  take  the  necessary  provisional  measures,  such  as 
freezing  or  seizing,  to  prevent  any  dealing  in,  transfer  or  disposal  of  property  which,  at  a  later 
stage,  may  be  the  subject  of  a  request  for  confiscation  or  which  might  be  such  as  to  satisfy  the 
request. 

2.  A  Party  which  has  received  a  request  for  confiscation  pursuant  to  Article  13  shall,  if  so 
requested,  take  the  measures  mentioned  in  paragraph  1  of  this  article  in  respect  of  any  property 
which  is  the  subject  of  the  request  or  which  might  be  such  as  to  satisfy  the  request. 

Article  12 

Execution  of  provisional  measures 

1 .  The  provisional  measures  mentioned  in  Article  1 1  shall  be  carried  out  as  permitted  by  and 
in  accordance  with  the  domestic  law  of  the  requested  Party  and,  to  the  extent  not  incompatible 
with  such  law,  in  accordance  with  the  procedures  specified  in  the  request. 

2.  Before  lifting  any  provisional  measure  taken  pursuant  to  this  article,  the  requested  Party 
shall,  wherever  possible,  give  the  requesting  Party  an  opportunity  to  present  its  reasons  in  favour 
of  continuing  the  measure. 

Section  4 

Confiscation 

Article  13 

Obligation  to  confiscate 

1.  A  Party,  which  has  received  a  request  made  by  another  Party  for  confiscation  concerning 

instrumentalities  or  proceeds,  situated  in  its  territory,  shall: 

a.  enforce  a  confiscation  order  made  by  a  court  of  a  requesting  Party  in  relation  to  such 
instrumentalities  or  proceeds;  or 

b.  submit  the  request  to  its  competent  authorities  for  the  purpose  of  obtaining  an  order  of 
confiscation  and,  if  such  order  is  granted,  enforce  it. 
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2.  For  the  purposes  of  applying  paragraph  \.b  of  this  article,  any  Party  shall  whenever 
necessary  have  competence  to  institute  confiscation  proceedings  under  its  own  law. 

3.  The  provisions  of  paragraph  1  of  this  article  shall  also  apply  to  confiscation  consisting  in  a 
requirement  to  pay  a  sum  of  money  corresponding  to  the  value  of  proceeds,  if  property  on  which 
the  confiscation  can  be  enforced  is  located  in  the  requested  Party.  In  such  cases,  when  enforcing 
confiscation  pursuant  to  paragraph  1,  the  requested  Party  shall,  if  payment  is  not  obtained,  realise 
the  claim  on  any  property  available  for  that  purpose. 

4.  If  a  request  for  confiscation  concerns  a  specific  item  of  property,  the  Parties  may  agree 
that  the  requested  Party  may  enforce  the  confiscation  in  the  form  of  a  requirement  to  pay  a  sum  of 
money  corresponding  to  the  value  of  the  property. 

Article  14 

Execution  of  confiscation 

1.  The  procedures  for  obtaining  and  enforcing  the  confiscation  under  Article  13  shall  be 
governed  by  the  law  of  the  requested  Party. 

2.  The  requested  Party  shall  be  bound  by  the  findings  as  to  the  facts  in  so  far  as  they  are 
stated  in  a  conviction  or  judicial  decision  of  the  requesting  Party  or  in  so  far  as  such  conviction  or 
judicial  decision  is  implicitly  based  on  them. 

3.  Each  Party  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  by  a  declaration  addressed  to  the  Secretary  General  of  the 
Council  of  Europe,  declare  that  paragraph  2  of  this  article  applies  only  subject  to  its  constitutional 
principles  and  the  basic  concepts  of  its  legal  system. 

4.  If  the  confiscation  consists  in  the  requirement  to  pay  a  sum  of  money,  the  competent 
authority  of  the  requested  Party  shall  convert  the  amount  thereof  into  the  currency  of  that  Party  at 
the  rate  of  exchange  ruling  at  the  time  when  the  decision  to  enforce  the  confiscation  is  taken. 

5.  In  the  case  of  Article  13,  paragraph  \.a,  the  requesting  Party  alone  shall  have  the  right  to 
decide  on  any  application  for  review  of  the  confiscation  order. 

Article  15 

Confiscated  property 

Any  property  confiscated  by  the  requested  Party  shall  be  disposed  of  by  that  Party  in 
accordance  with  its  domestic  law,  unless  otherwise  agreed  by  the  Parties  concerned. 

Article  16 
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Right  of  enforcement  and  maximum  amount  of  confiscation 

1.  A  request  for  confiscation  made  under  Article  13  does  not  affect  the  right  of  the 
requesting  Party  to  enforce  itself  the  confiscation  order. 

2.  Nothing  in  this  Convention  shall  be  so  interpreted  as  to  permit  the  total  value  of  the 
confiscation  to  exceed  the  amount  of  the  sum  of  money  specified  in  the  confiscation  order.  If  a 
Party  finds  that  this  might  occur,  the  Parties  concerned  shall  enter  into  consultations  to  avoid  such 
an  effect. 

Article  17 

Imprisonment  in  default 

The  requested  Party  shall  not  impose  imprisonment  in  default  or  any  other  measure  restricting 
the  liberty  of  a  person  as  a  result  of  a  request  under  Article  13,  if  the  requesting  Party  has  so 
specified  in  the  request. 

Section  5 

Refusal  and  postponement  of  co-operation 

Article  18 

Grounds  for  refusal 

1.         Co-operation  under  this  chapter  may  be  refused  if 

a.  the  action  sought  would  be  contrary  to  the  fundamental  principles  of  the  legal  system 
of  the  requested  Party;  or 

b.  the  execution  of  the  request  is  likely  to  prejudice  the  sovereignty,  security,  ordre  public 
or  other  essential  interests  of  the  requested  Party;  or 

c.  in  the  opinion  of  the  requested  Party,  the  importance  of  the  case  to  which  the  request 
relates  does  not  justify  the  taking  of  the  action  sought,  or 

d  the  offence  to  which  the  request  relates  is  a  political  or  fiscal  offence;  or 

e.  the  requested  Party  considers  that  compliance  with  the  action  sought  would  be  contrary 
to  the  principle  oine  bis  in  idem;  or 

/  the  offence  to  which  the  request  relates  would  not  be  an  offence  under  the  law  of  the 
requested  Party  if  committed  within  its  jurisdiction.  However,  this  ground  for  refusal  applies  to 
co-operation  under  Section  2  only  in  so  far  as  the  assistance  sought  involves  coercive  action. 
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2.  Co-operation  under  Section  2,  in  so  far  as  the  assistance  sought  involves  coercive  action, 
and  under  Section  3  of  this  chapter,  may  also  be  refused  if  the  measures  sought  could  not  be  taken 
under  the  domestic  law  of  the  requested  Party  for  the  purposes  of  investigations  or  proceedings, 
had  it  been  a  similar  domestic  case. 

3.  Where  the  law  of  the  requested  Party  so  requires,  co-operation  under  Section  2,  in  so  far 
as  the  assistance  sought  involves  coercive  action,  and  under  Section  3  of  this  chapter  may  also  be 
refused  if  the  measures  sought  or  any  other  measures  having  similar  effects  would  not  be 
permitted  under  the  law  of  the  requesting  Party,  or,  as  regards  the  competent  authorities  of  the 
requesting  Party,  if  the  request  is  not  authorised  by  either  a  judge  or  another  judicial  authority, 
including  public  prosecutors,  any  of  these  authorities  acting  in  relation  to  criminal  oflFences. 

4.  Co-operation  under  Section  4  of  this  chapter  may  also  be  refused  if 

a.  under  the  law  of  the  requested  Party  confiscation  is  not  provided  for  in  respect  of 
the  type  of  offence  to  which  the  request  relates;  or 

b.  without  prejudice  to  the  obligation  pursuant  to  Article  13,  paragraph  3,  it  would  be 
contrary  to  the  principles  of  the  domestic  laws  of  the  requested  Party  concerning  the  limits  of 
confiscation  in  respect  of  the  relationship  between  an  offence  and: 

i.  an  economic  advantage  that  might  be  qualified  as  its  proceeds;  or 

ii.  property  that  might  be  qualified  as  its  instrumentalities;  or 

c.  under  the  law  of  the  requested  Party  confiscation  may  no  longer  be  imposed  or 
enforced  because  of  the  lapse  of  time;  or 

d.  the  request  does  not  relate  to  a  previous  conviction,  or  a  decision  of  a  judicial 
nature  or  a  statement  in  such  a  decision  that  an  offence  or  several  offences  have  been  committed, 
on  the  basis  of  which  the  confiscation  has  been  ordered  or  is  sought;  or 

e.  confiscation  is  either  not  enforceable  in  the  requesting  Party,  or  it  is  still  subject  to 
ordinary  means  of  appeal;  or 

/  the  request  relates  to  a  confiscation  order  resulting  from  a  decision  rendered  in 

absentia  of  the  person  against  whom  the  order  was  issued  and,  in  the  opinion  of  the  requested 
Party,  the  proceedings  conducted  by  the  requesting  Party  leading  to  such  decision  did  not  satisfy 
the  minimum  rights  of  defence  recognised  as  due  to  everyone  against  whom  a  criminal  charge  is 
made. 

5.  For  the  purposes  of  paragraph  4/of  this  article  a  decision  is  not  considered  to  have  been 
rendered  in  absentia  if 

a.  it  has  been  confirmed  or  pronounced  after  opposition  by  the  person  concerned;  or 
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b.  it  has  been  rendered  on  appeal,  provided  that  the  appeal  was  lodged  by  the  person 

concerned. 

6.  When  considering,  for  the  purposes  of  paragraph  4/of  this  article,  if  the  minimum  rights 
of  defence  have  been  satisfied,  the  requested  Party  shall  take  into  account  the  fact  that  the  person 
concerned  has  deliberately  sought  to  evade  justice  or  the  fact  that  that  person,  having  had  the 
possibility  of  lodging  a  legal  remedy  against  the  decision  made  in  absentia,  elected  not  to  do  so. 
The  same  will  apply  when  the  person  concerned,  having  been  duly  served  with  the  summons  to 
appear,  elected  not  to  do  so  nor  to  ask  for  adjournment. 

7.  A  Party  shall  not  invoke  bank  secrecy  as  a  ground  to  refuse  any  co-operation  under  this 
chapter.  Where  its  domestic  law  so  requires,  a  Party  may  require  that  a  request  for  co-operation 
which  would  involve  the  lifting  of  bank  secrecy  be  authorised  by  either  a  judge  or  another  judicial 
authority,  including  public  prosecutors,  any  of  these  authorities  acting  in  relation  to  criminal 
offences. 

8.  Without  prejudice  to  the  ground  for  refusal  provided  for  in  paragraph  \.a  of  this  article: 

a.  the  fact  that  the  person  under  investigation  or  subjected  to  a  confiscation  order  by 
the  authorities  of  the  requesting  Party  is  a  legal  person  shall  not  be  invoked  by  the  requested  Party 
as  an  obstacle  to  affording  any  co-operation  under  this  chapter; 

b.  the  fact  that  the  natural  person  against  whom  an  order  of  confiscation  of  proceeds 
has  been  issued  has  subsequently  died  or  the  fact  that  a  legal  person  against  whom  an  order  of 
confiscation  of  proceeds  has  been  issued  has  subsequently  been  dissolved  shall  not  be  invoked  as 
an  obstacle  to  render  assistance  in  accordance  with  Article  13,  paragraph  \.a. 


Article  19 

Postponement 

The  requested  Party  may  postpone  action  on  a  request  if  such  action  would  prejudice 
investigations  or  proceedings  by  its  authorities. 


Article  20 
Partial  or  conditional  granting  of  a  request 
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Before  refusing  or  postponing  co-operation  under  this  chapter,  the  requested  Party  shall, 
where  appropriate  after  having  consulted  the  requesting  Party,  consider  whether  the  request  may 
be  granted  partially  or  subject  to  such  conditions  as  it  deems  necessary. 

Section  6 

Notification  and  protection  of  third  parties' rights 

Article  21 

Notification  of  documents 

1 .  The  Parties  shall  afford  each  other  the  widest  measure  of  mutual  assistance  in  the  serving 
of  judicial  documents  to  persons  affected  by  provisional  measures  and  confiscation. 

2.  Nothing  in  this  article  is  intended  to  interfere  with: 

a.  the  possibility  of  sending  judicial  documents,  by  postal  channels,  directly  to  persons 
abroad; 

b.  the  possibility  for  judicial  officers,  officials  or  other  competent  authorities  of  the  Party 
of  origin  to  effect  service  of  judicial  documents  directly  through  the  consular  authorities  of  that 
Party  or  through  judicial  officers,  officials  or  other  competent  authorities  of  the  Party  of 
destination, 

unless  the  Party  of  destination  makes  a  declaration  to  the  contrary  to  the  Secretary  General  of  the 
Council  of  Europe  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession. 

3.  When  serving  judicial  documents  to  persons  abroad  affected  by  provisional  measures  or 
confiscation  orders  issued  in  the  sending  Party,  this  Party  shall  indicate  what  legal  remedies  are 
available  under  its  law  to  such  persons. 

Article  22 
Recognition  of  foreign  decisions 

1 .  When  dealing  with  a  request  for  co-operation  under  Sections  3  and  4,  the  requested  Party 
shall  recognise  any  judicial  decision  taken  in  the  requesting  Party  regarding  rights  claimed  by  third 
parties. 

2.  Recognition  may  be  refused  if 

a.         third  parties  did  not  have  adequate  opportunity  to  assert  their  rights;  or 
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b.  the  decision  is  incompatible  with  a  decision  already  taken  in  the  requested  Party  on 
the  same  matter;  or 

c.  it  is  incompatible  with  the  ordre  public  of  the  requested  Party;  or 

d  the  decision  was  taken  contrary  to  provisions  on  exclusive  jurisdiction  provided  for 

by  the  law  of  the  requested  Party. 

Section  7 

Procedural  and  other  general  rules 

Article  23 

Central  authority 

1.  The  Parties  shall  designate  a  central  authority  or,  if  necessary,  authorities,  which  shall  be 
responsible  for  sending  and  answering  requests  made  under  this  chapter,  the  execution  of  such 
requests  or  the  transmission  of  them  to  the  authorities  competent  for  their  execution. 

2.  Each  Party  shall,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  communicate  to  the  Secretary  General  of  the  Council  of 
Europe  the  names  and  addresses  of  the  authorities  designated  in  pursuance  of  paragraph  1  of  this 
article. 

Article  24 

Direct  communication 

1 .  The  central  authorities  shall  communicate  directly  with  one  another. 

2.  In  the  event  of  urgency,  requests  or  communications  under  this  chapter  may  be  sent 
directly  by  the  judicial  authorities,  including  public  prosecutors,  of  the  requesting  Party  to  such 
authorities  of  the  requested  Party.  In  such  cases  a  copy  shall  be  sent  at  the  same  time  to  the 
central  authority  of  the  requested  Party  through  the  central  authority  of  the  requesting  Party. 

3.  Any  request  or  communication  under  paragraphs  1  and  2  of  this  article  may  be  made 
through  the  International  Criminal  Police  Organisation  (Interpol). 

4.  Where  a  request  is  made  pursuant  to  paragraph  2  of  this  article  and  the  authority  is  not 
competent  to  deal  with  the  request,  it  shall  refer  the  request  to  the  competent  national  authority 
and  inform  directly  the  requesting  Party  that  it  has  done  so. 

5.  Requests  or  communications  under  Section  2  of  this  chapter,  which  do  not  involve 
coercive  action,  may  be  directly  transmitted  by  the  competent  authorities  of  the  requesting  Party 
to  the  competent  authorities  of  the  requested  Party. 
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Article  25 
Form  of  request  and  languages 

1 .  All  requests  under  this  chapter  shall  be  made  in  writing.  Modem  means  of 
telecommunications,  such  as  telefax,  may  be  used. 

2.  Subject  to  the  provisions  of  paragraph  3  of  this  article,  translations  of  the  requests  or 
supporting  documents  shall  not  be  required. 

3.  At  the  time  of  signature  or  when  depositing  its  instrument  of  ratification,  acceptance, 
approval  or  accession,  any  Party  may  communicate  to  the  Secretary  General  of  the  Council  of 
Europe  a  declaration  that  it  reserves  the  right  to  require  that  requests  made  to  it  and  documents 
supporting  such  requests  be  accompanied  by  a  translation  into  its  own  language  or  into  one  of  the 
official  languages  of  the  Council  of  Europe  or  into  such  one  of  these  languages  as  it  shall  indicate. 
It  may  on  that  occasion  declare  its  readiness  to  accept  translations  in  any  other  language  as  it  may 
specify.  The  other  Parties  may  apply  the  reciprocity  rule. 

Article  26 

Legalisation 

Documents  transmitted  in  application  of  this  chapter  shall  be  exempt  from  all  legalisation 
formalities. 

Article  27 

Content  of  request 

1.         Any  request  for  co-operation  under  this  chapter  shall  specify: 

a.  the  authority  making  the  request  and  the  authority  carrying  out  the  investigations 
or  proceedings; 

b.  the  object  of  and  the  reason  for  the  request; 

c.  the  matters,  including  the  relevant  facts  (such  as  date,  place  and  circumstances  of 
the  offence)  to  which  the  investigations  or  proceedings  relate,  except  in  the  case  of  a  request  for 
notification; 

d         in  so  far  as  the  co-operation  involves  coercive  action: 

i.  the  text  of  the  statutory  provisions  or,  where  this  is  not  possible,  a  statement  of  the 

relevant  law  applicable;  and 
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ii.  an  indication  that  the  measure  sought  or  any  other  measures  having  similar  effects  could 

be  taken  in  the  territory  of  the  requesting  Party  under  its  own  law; 

e.  where  necessary  and  in  so  far  as  possible: 

i.  details  of  the  person  or  persons  concerned,  including  name,  date  and  place  of  birth, 

nationality  and  location,  and,  in  the  case  of  a  legal  person,  its  seat;  and 

ii.  the  property  in  relation  to  which  co-operation  is  sought,  its  location,  its  connection  with 

the  person  or  persons  concerned,  any  connection  with  the  offence,  as  well  as  any  available 
information  about  other  persons'  interests  in  the  property;  and 

/  any  particular  procedure  the  requesting  Party  wishes  to  be  followed. 

2.  A  request  for  provisional  measures  under  Section  3  in  relation  to  seizure  of  property  on 
which  a  confiscation  order  consisting  in  the  requirement  to  pay  a  sum  of  money  may  be  realised 
shall  also  indicate  a  maximum  amount  for  which  recovery  is  sought  in  that  property. 

3.  In  addition  to  the  indications  mentioned  in  paragraph  1,  any  request  under  Section  4  shall 
contain: 

a.  in  the  case  of  Article  13,  paragraph  la. 

i.  a  certified  true  copy  of  the  confiscation  order  made  by  the  court  in  the  requesting  Party 

and  a  statement  of  the  grounds  on  the  basis  of  which  the  order  was  made,  if  they  are  not  indicated 
in  the  order  itself; 

ii.         an  attestation  by  the  competent  authority  of  the  requesting  Party  that  the  confiscation 
order  is  enforceable  and  not  subject  to  ordinary  means  of  appeal; 

iii.        information  as  to  the  extent  to  which  the  enforcement  of  the  order  is  requested;  and 

iv.         information  as  to  the  necessity  of  taking  any  provisional  measures; 

b.  in  the  case  of  Article  13,  paragraph  lb,  a.  statement  of  the  facts  relied  upon  by  the 
requesting  Party  sufficient  to  enable  the  requested  Party  to  seek  the  order  under  its  domestic  law; 

c.  when  third  parties  have  had  the  opportunity  to  claim  rights,  documents 
demonstrating  that  this  has  been  the  case. 

Article  28 

Defective  requests 
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1 .  If  a  request  does  not  comply  with  the  provisions  of  this  chapter  or  the  information 
supplied  is  not  sufficient  to  enable  the  requested  Party  to  deal  with  the  request,  that  Party  may  ask 
the  requesting  Party  to  amend  the  request  or  to  complete  it  with  additional  information. 

2.  The  requested  Party  may  set  a  time-limit  for  the  receipt  of  such  amendments  or 
information. 

3.  Pending  receipt  of  the  requested  amendments  or  information  in  relation  to  a  request  under 
Section  4  of  this  chapter,  the  requested  Party  may  take  any  of  the  measures  referred  to  in  Sections 
2  or  3  of  this  chapter. 

Article  29 

Plurality  of  requests 

1.  Where  the  requested  Party  receives  more  than  one  request  under  Sections  3  or  4  of  this 
chapter  in  respect  of  the  same  person  or  property,  the  plurality  of  requests  shall  not  prevent  that 
Party  from  dealing  with  the  requests  involving  the  taking  of  provisional  measures. 

2.  In  the  case  of  plurality  of  requests  under  Section  4  of  this  chapter,  the  requested  Party 
shall  consider  consulting  the  requesting  Parties. 

Article  30 

Obligation  to  give  reasons 

The  requested  Party  shall  give  reasons  for  any  decision  to  refiise,  postpone  or  make 
conditional  any  co-operation  under  this  chapter. 

Article  3 1 

Information 

1.         The  requested  Party  shall  promptly  inform  the  requesting  Party  of 

a.  the  action  initiated  on  a  request  under  this  chapter; 

b.  the  final  result  of  the  action  carried  out  on  the  basis  of  the  request; 

c.  a  decision  to  refiise,  postpone  or  make  conditional,  in  whole  or  in  part,  any  co- 
operation under  this  chapter; 

d.  any  circumstances  which  render  impossible  the  carrying  out  of  the  action  sought  or 
are  likely  to  delay  it  significantly;  and 
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e.  in  the  event  of  provisional  measures  taken  pursuant  to  a  request  under  Sections  2 
or  3  of  this  chapter,  such  provisions  of  its  domestic  law  as  would  automatically  lead  to  the  lifting 
of  the  provisional  measure. 

2.  The  requesting  Party  shall  promptly  inform  the  requested  Party  of: 

a.  any  review,  decision  or  any  other  fact  by  reason  of  which  the  confiscation  order 
ceases  to  be  wholly  or  partially  enforceable;  and 

b.  any  development,  factual  or  legal,  by  reason  of  which  any  action  under  this  chapter 
is  no  longer  justified. 

3.  Where  a  Party,  on  the  basis  of  the  same  confiscation  order,  requests  confiscation  m  more 
than  one  Party,  it  shall  inform  all  Parties  which  are  affected  by  an  enforcement  of  the  order  about 
the  request. 

Article  32 

Restriction  of  use 

1.  The  requested  Party  may  make  the  execution  of  a  request  dependent  on  the  condition  that 
the  information  or  evidence  obtained  will  not,  without  its  prior  consent,  be  used  or  transmitted  by 
the  authorities  of  the  requesting  Party  for  investigations  or  proceedings  other  than  those  specified 
in  the  request. 

2.  Each  Party  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  by  declaration  addressed  to  the  Secretary  General  of  the 
Council  of  Europe,  declare  that,  without  its  prior  consent,  information  or  evidence  provided  by  it 
under  this  chapter  may  not  be  used  or  transmitted  by  the  authorities  of  the  requesting  Party  in 
investigations  or  proceedings  other  than  those  specified  in  the  request. 

Article  33 

Confidentiality 

1 .  The  requesting  Party  may  require  that  the  requested  Party  keep  confidential  the  facts  and 
substance  of  the  request,  except  to  the  extent  necessary  to  execute  the  request.  If  the  requested 
Party  cannot  comply  with  the  requirement  of  confidentiality,  it  shall  promptly  inform  the 
requesting  Party. 

2.  The  requesting  Party  shall,  if  not  contrary  to  basic  principles  of  its  national  law  and  if  so 
requested,  keep  confidential  any  evidence  and  information  provided  by  the  requested  Party, 
except  to  the  extent  that  its  disclosure  is  necessary  for  the  investigations  or  proceedings  described 
in  the  request. 
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3.  Subject  to  the  provisions  of  its  domestic  law,  a  Party  which  has  received  spontaneous 

information  under  Article  10  shall  comply  with  any  requirement  of  confidentiality  as  required  by 
the  Party  which  supplies  the  information.  If  the  other  Party  cannot  comply  with  such  requirement, 
it  shall  promptly  inform  the  transmitting  Party. 

Article  34 

Costs 

The  ordinary  costs  of  complying  with  a  request  shall  be  borne  by  the  requested  Party.  Where 
costs  of  a  substantial  or  extraordinary  nature  are  necessary  to  comply  with  a  request,  the  Parties 
shall  consult  in  order  to  agree  to  the  conditions  on  which  the  request  is  to  be  executed  and  how 
the  costs  shall  be  borne. 

Article  35 

Damages 

1.  When  legal  action  on  liability  for  damages  resulting  from  an  act  or  omission  in  relation  to 
cooperation  under  this  chapter  has  been  initiated  by  a  person,  the  Parties  concerned  shall  consider 
consulting  each  other,  where  appropriate,  to  determine  how  to  apportion  any  sum  of  damages 
due. 

2.  A  Party  which  has  become  subject  of  a  litigation  for  damages  shall  endeavour  to  inform 
the  other  Party  of  such  litigation  if  that  Party  might  have  an  interest  in  the  case. 

CHAPTER  rV 

FINAL  PROVISIONS 

Article  36 

Signature  ancientry  into  force 

1.  This  Convention  shall  be  open  for  signature  by  the  member  States  of  the  Council  of 
Europe  and  non-member  States  which  have  participated  in  its  elaboration.  Such  States  may 
express  their  consent  to  be  bound  by: 

a.  signature  without  reservation  as  to  ratification,  acceptance  or  approval;  or 

b.  signature  subject  to  ratification,  acceptance  or  approval,  followed  by  ratification, 
acceptance  or  approval. 

2.  Instruments  of  ratification,  acceptance  or  approval  shall  be  deposited  with  the  Secretary 
General  of  the  Council  of  Europe. 
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3.  This  Convention  shall  enter  into  force  on  the  first  day  of  the  month  following  the 
expiration  of  a  period  of  three  months  after  the  date  on  which  three  States,  of  which  at  least  two 
are  member  States  of  the  Council  of  Europe,  have  expressed  their  consent  to  be  bound  by  the 
Convention  in  accordance  with  the  provisions  of  paragraph  1. 

4.  In  respect  of  any  signatory  State  which  subsequently  expresses  its  consent  to  be  bound  by 
it,  the  Convention  shall  enter  into  force  on  the  first  day  of  the  month  following  the  expiration  of  a 
period  of  three  months  after  the  date  of  the  expression  of  its  consent  to  be  bound  by  the 
Convention  in  accordance  with  the  provisions  of  paragraph  1. 

Article  37 

Accession  to  the  Convention 

1.  After  the  entry  into  force  of  this  Convention,  the  Committee  of  Ministers  of  the  Council  of 
Europe,  after  consulting  the  Contracting  States  to  the  Convention,  may  invite  any  State  not  a 
member  of  the  Council  and  not  having  participated  in  its  elaboration  to  accede  to  this  Convention, 
by  a  decision  taken  by  the  majority  provided  for  in  Article  20. c/  of  the  Statute  of  the  Council  of 
Europe  and  by  the  unanimous  vote  of  the  representatives  of  the  Contracting  States  entitled  to  sit 
on  the  Committee. 

2.  In  respect  of  any  acceding  State  the  Convention  shall  enter  into  force  on  the  first  day  of 
the  month  following  the  expiration  of  a  period  of  three  months  after  the  date  of  deposit  of  the 
instrument  of  accession  with  the  Secretary  General  of  the  Council  of  Europe. 

Article  38 

Territorial  application 

1.  Any  State  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  specify  the  territory  or  territories  to  which  this  Convention 
shall  apply. 

2.  Any  State  may,  at  any  later  date,  by  a  declaration  addressed  to  the  Secretary  General  of 
the  Council  of  Europe,  extend  the  application  of  this  Convention  to  any  other  territory  specified  in 
the  declaration.  In  respect  of  such  territory  the  Convention  shall  enter  into  force  on  the  first  day 
of  the  month  following  the  expiration  of  a  period  of  three  months  after  the  date  of  receipt  of  such 
declaration  by  the  Secretary  General. 

3.  Any  declaration  made  under  the  two  preceding  paragraphs  may,  in  respect  of  any  territory 
specified  in  such  declaration,  be  withdrawn  by  a  notification  addressed  to  the  Secretary  General. 
The  withdrawal  shall  become  effective  on  the  first  day  of  the  month  following  the  expiration  of  a 
period  of  three  months  after  the  date  of  receipt  of  such  notification  by  the  Secretary  General. 

Article  39 
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Relationship  to  other  conventions  and  agreements 

1 .  This  Convention  does  not  affect  the  rights  and  undertakings  derived  from  international 
muhilateral  conventions  concerning  special  matters. 

2.  The  Parties  to  the  Convention  may  conclude  bilateral  or  multilateral  agreements  with  one 
another  on  the  matters  dealt  with  in  this  Convention,  for  purposes  of  supplementing  or 
strengthening  its  provisions  or  facilitating  the  application  of  the  principles  embodied  in  it. 

3.  If  two  or  more  Parties  have  already  concluded  an  agreement  or  treaty  in  respect  of  a 
subject  which  is  dealt  with  in  this  Convention  or  otherwise  have  established  their  relations  in 
respect  of  that  subject,  they  shall  be  entitled  to  apply  that  agreement  or  treaty  or  to  regulate  those 
relations  accordingly,  in  lieu  of  the  present  Convention,  if  it  facilitates  international  co-operation. 

Article  40 

Reservations 

1.  Any  State  may,  at  the  time  of  signature  or  when  depositing  its  instrument  of  ratification, 
acceptance,  approval  or  accession,  declare  that  it  avails  itself  of  one  or  more  of  the  reservations 
provided  for  in  Article  2,  paragraph  2,  Article  6,  paragraph  4,  Article  14,  paragraph  3,  Article  21, 
paragraph  2,  Article  25,  paragraph  3  and  Article  32,  paragraph  2.  No  other  reservation  may  be 
made. 

2.  Any  State  which  has  made  a  reservation  under  the  preceding  paragraph  may  wholly  or 
partly  withdraw  it  by  means  of  a  notification  addressed  to  the  Secretary  General  of  the  Council  of 
Europe,  The  withdrawal  shall  take  effect  on  the  date  of  receipt  of  such  notification  by  the 
Secretary  General. 

3.  A  Party  which  has  made  a  reservation  in  respect  of  a  provision  of  this  Convention  may  not 
claim  the  application  of  that  provision  by  any  other  Party;  it  may,  however,  if  its  reservation  is 
partial  or  conditional,  claim  the  application  of  that  provision  in  so  far  as  it  has  itself  accepted  it. 


Article  4 1 

Amendments 

1 .         Amendments  to  this  Convention  may  be  proposed  by  any  Party,  and  shall  be 
communicated  by  the  Secretary  General  of  the  Council  of  Europe  to  the  member  States  of  the 
Council  of  Europe  and  to  every  non-member  State  which  has  acceded  to  or  has  been  invited  to 
accede  to  this  Convention  in  accordance  with  the  provisions  of  Article  37. 
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2.  Any  amendment  proposed  by  a  Party  shall  be  communicated  to  the  European  Committee 
on  Crime  Problems  which  shall  submit  to  the  Committee  of  Ministers  its  opinion  on  that  proposed 
amendment. 

3.  The  Committee  of  Ministers  shall  consider  the  proposed  amendment  and  the  opinion 
submitted  by  the  European  Committee  on  Crime  Problems  and  may  adopt  the  amendment. 

4.  The  text  of  any  amendment  adopted  by  the  Committee  of  Ministers  in  accordance  with 
paragraph  3  of  this  article  shall  be  forwarded  to  the  Parties  for  acceptance. 

5.  Any  amendment  adopted  in  accordance  with  paragraph  3  of  this  article  shall  come  into 
force  on  the  thirtieth  day  after  all  Parties  have  informed  the  Secretary  General  of  their  acceptance 
thereof 

Article  42 

Settlement  of  disputes 

1 .  The  European  Committee  on  Crime  Problems  of  the  Council  of  Europe  shall  be  kept 
informed  regarding  the  interpretation  and  application  of  this  Convention. 

2.  In  case  of  a  dispute  between  Parties  as  to  the  interpretation  or  application  of  this 
Convention,  they  shall  seek  a  settlement  of  the  dispute  through  negotiation  or  any  other  peaceful 
means  of  their  choice,  including  submission  of  the  dispute  to  the  European  Committee  on  Crime 
Problems,  to  an  arbitral  tribunal  whose  decisions  shall  be  binding  upon  the  Parties,  or  to  the 
International  Court  of  Justice,  as  agreed  upon  by  the  Parties  concerned. 

Article  43 

Denunciation 

1.  Any  Party  may,  at  any  time,  denounce  this  Convention  by  means  of  a  notification 
addressed  to  the  Secretary  General  of  the  Council  of  Europe. 

2.  Such  denunciation  shall  become  effective  on  the  first  day  of  the  month  following  the 
expiration  of  a  period  of  three  months  after  the  date  of  receipt  of  the  notification  by  the  Secretary 
General. 

3.  The  present  Convention  shall,  however,  continue  to  apply  to  the  enforcement  under 
Article  14  of  confiscation  for  which  a  request  has  been  made  in  conformity  with  the  provisions  of 
this  Convention  before  the  date  on  which  such  a  denunciation  takes  effect. 

Article  44 

Notifications 
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The  Secretary  General  of  the  Council  of  Europe  shall  notify  the  member  States  of  the  Council 
and  any  State  which  has  acceded  to  this  Convention  of: 

a.  any  signature; 

b.  the  deposit  of  any  instrument  of  ratification,  acceptance,  approval  or  accession; 

c.  any  date  of  entry  into  force  of  this  Convention  in  accordance  with  Articles  36  and 
37; 

d.  any  reservation  made  under  Article  40,  paragraph  1 ; 

e.  any  other  act,  notification  or  communication  relating  to  this  Convention. 

In  witness  whereof  the  undersigned,  being  duly  authorised  thereto,  have  signed  this 
Convention. 

Done  at  Strasbourg,  this  8th  day  of  November  1990,  in  English  and  in  French,  both  texts  being 
equally  authentic,  in  a  single  copy  which  shall  be  deposited  in  the  archives  of  the  Council  of 
Europe.  The  Secretary  General  of  the  Council  of  Europe  shall  transmit  certified  copies  to  each 
member  State  of  the  Council  of  Europe,  to  the  non-member  States  which  have  participated  in  the 
elaboration  of  this  Convention,  and  to  any  State  invited  to  accede  to  it. 

(November  1990) 


Chapter  VI 


EUROPEAN  UNION 
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Chapter  VI. 


European  Union 


The  European  Union  (EU) 
became  the  official  title  of  the 
European  Community  (EC)  on 
January  1,  1993.  It  evolved  from 
the  original  12  member  nations  of 
the  EC  and  now  includes  1 5  mem- 
bers. Austria,  Sweden,  and  Finland 
joined  the  Union  last  year.  Its  aim  is 
to  coordinate  policy  among  its  fif- 
teen members  in  three  fields:  eco- 
nomic, by  striving  to  establish  a 
common  market  and  eventually  a 
common  currency;  defense;  and  jus- 
tice and  home  affairs. 


On  June  10,  1991,  the  Council 
of  the  EC  (now  the  EU)  adopted  the 
Directive  on  Prevention  of  the  Use 
of  the  Financial  System  for  the 
Purpose  of  Money  Laundering, 
which  follows  this  article.  The 
Directive  obliges  credit  and  finan- 
cial institutions  to  require  proper 
identification  from  all  their  cus- 
tomers when  beginning  a  business 
relationship,  when  a  single  transac- 
tion or  linked  transactions  are  con- 
ducted exceeding  15,000  ECUs,  or 
when  money  laundering  is  suspect- 
ed. A  report  is  to  be  submitted  to 
the  Council  by  the  First  Commission 
every  three  years,  beginning  in 
1995,  on  implementation  of  the 

Directive. 

The  First  Commission 
submitted  its  initial 
report  in  March  1995. 
The  report  conclud- 
ed that  the  Di- 
rective had  a 
clear  impact  on 
initiatives  by 
the  member 
states  to  set  up 
systems  to 
counter  money 
laundering. 

The  report  noted 
that  the  progress 
achieved  was 
encouraging,"  but 


that  there  was  a  definite  need  for 
continuing  efforts  at  the  national, 
European,  and  international  level  to 
counter  money  laundering.  In  partic- 
ular, the  report  recommended  the  fol- 
lowing: 

•  That  money  laundering  legisla- 
tion should  be  applied  to  institutions 
not  mentioned  in  the  Directive,  such 
as  casinos  and  bureaux  de  changes; 

•  That  financial  institutions 
should  receive  guidance  and  support 
in  setting  up  internal  control  pro- 
grams, as  well  as  direction  in  defin- 
ing patterns  of  money  laundering; 

•  That  cooperation  between  dif- 
ferent authorities  and  bodies  with 
responsibilities  in  the  field  of  money 
laundering  should  be  reinforced;  and 

•  That  member  states  should  rat- 
ify and  implement  the  1988  Vienna 
Convention  and  the  Council  of 
Europe  Convention  on  Money 
Laundering. 

The  Council  called  upon  the 
member  states  to  take  the  necessary 
steps  to  ensure  complete  compliance 
with  the  Directive. 
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EUROPEAN  UNION 


Council  Directive  on  Prevention  of  the  Use  of  the 
Financial  System  for  the  Purpose  of  Money 
Laundering  (91/308/EEC) 


THE  COUNCIL  OF  THE  EUROPEAN  COMMUNITffiS, 

Having  regard  to  the  Treaty  establishing  the  European  Economic  Community,  and  in  particular 
Article  57  (2),  first  and  third  sentences,  and  Article  100a  thereof. 

Having  regard  to  the  proposal  fi^om  the  Commission', 

In  cooperation  with  the  European  Parliament^, 

Having  regard  to  the  opinion  of  the  Economic  and  Social  Committee', 

Whereas  when  credit  and  financial  institutions  are  used  to  launder  proceeds  fi-om  criminal 
activities  (hereinafter  referred  to  as  'money  laundering'),  the  soundness  and  stability  of  the 
institution  concerned  and  confidence  in  the  financial  system  as  a  whole  could  be  seriously 
jeopardized,  thereby  losing  the  trust  of  the  public; 

Whereas  lack  of  Community  action  against  money  laundering  could  lead  Member  States,  for  the 
purpose  of  protecting  their  financial  systems,  to  adopt  measures  which  could  be  inconsistent  with 
completion  of  the  single  market;  whereas,  in  order  to  facilitate  their  criminal  activities,  launderers 
could  try  to  take  advantage  of  the  fi-eedom  of  capital  movement  and  fi'eedom  to  supply  financial 
services  which  the  integrated  financial  area  involves,  if  certain  coordinating  measures  are  not 
adopted  at  Community  level; 

Whereas  money  laundering  has  an  evident  influence  on  the  rise  of  organized  crime  in  general  and 
drug  trafficking  in  particular;  whereas  there  is  more  and  more  awareness  that  combating  money 
laundering  is  one  of  the  most  effective  means  of  opposing  this  form  of  criminal  activity,  which 
constitutes  a  particular  threat  to  Member  States'  societies; 


'  OJ  No  C  106,  28.  4.  1990,  p.  6;  and 
OJNoC319,  19.  12.  1990,  p.  9. 

'OJNo  C  324,  24.  12.  1990,  p.  264;  and 
OJNoC  129,20.  5.  1991. 

'OJNoC332,  31.  12.  1990,  p.  86. 
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Whereas  money  laundering  must  be  combated  mainly  by  penal  means  and  within  the  framework  of 
international  cooperation  among  judicial  and  law  enforcement  authorities,  as  has  been  undertaken, 
in  the  field  of  drugs,  by  the  United  Nations  Convention  Against  Illicit  Traffic  in  Narcotic  Drugs 
and  Psychotropic  Substances,  adopted  on  19  December  1988  in  Vienna  (hereinafter  referred  to  as 
the  'Vienna  Convention')  and  more  generally  in  relation  to  all  criminal  activities,  by  the  Council  of 
Europe  Convention  on  laundering,  tracing,  seizure  and  confiscation  of  proceeds  of  crime,  opened 
for  signature  on  8  November  1990  in  Strasbourg; 

Whereas  a  penal  approach  should,  however,  not  be  the  only  way  to  combat  money  laundering, 
since  the  financial  system  can  play  a  highly  effective  role;  whereas  reference  must  be  made  in  this 
context  to  the  recommendation  of  the  Council  of  Europe  of  27  June  1980  and  to  the  declaration 
of  principles  adopted  in  December  1988  in  Basle  by  the  banking  supervisory  authorities  of  the 
Group  of  Ten,  both  of  which  constitute  major  steps  towards  preventing  the  use  of  the  financial 
system  for  money  laundering; 

Whereas  money  laundering  is  usually  carried  out  in  an  international  context  so  that  the  criminal 
origin  of  the  funds  can  be  better  disguised;  whereas  measures  exclusively  adopted  at  a  national 
level,  without  taking  account  of  international  coordination  and  cooperation,  would  have  very 
limited  effects; 

Whereas  any  measures  adopted  by  the  Community  in  this  field  should  be  consistent  with  other 
action  undertaken  in  other  international  fora;  whereas  in  this  respect  any  Community  action 
should  take  particular  account  of  the  recommendations  adopted  by  the  financial  action  task  force 
on  money  laundering,  set  up  in  July  1989  by  the  Paris  summit  of  the  seven  most  developed 
countries; 

Whereas  the  European  Parliament  has  requested,  in  several  resolutions,  the  establishment  of  a 
global  Community  programme  to  combat  drug  trafficking,  including  provisions  on  prevention  of 
money  laundering; 

Whereas  for  the  purposes  of  this  Directive  the  definition  of  money  laundering  is  taken  from  that 
adopted  in  the  Vienna  Convention;  whereas,  however,  since  money  laundering  occurs  not  only  in 
relation  to  the  proceeds  of  drug-related  offences  but  also  in  relation  to  the  proceeds  of  other 
criminal  activities  (such  as  organized  crime  and  terrorism),  the  Member  States  should,  within  the 
meaning  of  their  legislation,  extend  the  effects  of  the  Directive  to  include  the  proceeds  of  such 
activities,  to  the  extent  that  they  are  likely  to  result  in  laundering  operations  justifying  sanctions 
on  that  basis; 

Whereas  prohibition  of  money  laundering  in  Member  States'  legislation  backed  by  appropriate 
measures  and  penalties  is  a  necessary  condition  for  combating  this  phenomenon; 

Whereas  ensuring  that  credit  and  financial  institutions  require  identification  of  their  customers 
when  entering  into  business  relations  or  conducting  transactions,  exceeding  certain  thresholds,  are 
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necessary  to  avoid  launderers'  taking  advantage  of  anonymity  to  carry  out  their  criminal  activities; 
whereas  such  provisions  must  also  be  extended,  as  far  as  possible,  to  any  beneficial  owners; 

Whereas  credit  and  financial  institutions  must  keep  for  at  least  five  years  copies  or  references  of 
the  identification  documents  required  as  well  as  supporting  evidence  and  records  consisting  of 
documents  relating  to  transactions  or  copies  thereof  similarly  admissible  in  court  proceedings 
under  the  applicable  national  legislation  for  use  as  evidence  in  any  investigation  into  money 
laundering; 

Whereas  ensuring  that  credit  and  financial  institutions  examine  with  special  attention  any 
transaction  which  they  regard  as  particularly  likely,  by  its  nature,  to  be  related  to  money 
laundering  is  necessary  in  order  to  preserve  the  soundness  and  integrity  of  the  financial  system  as 
well  as  to  contribute  to  combating  this  phenomenon;  whereas  to  this  end  they  should  pay  special 
attention  to  transactions  with  third  countries  which  do  not  apply  comparable  standards  against 
money  laundering  to  those  established  by  the  Community  or  to  other  equivalent  standards  set  out 
by  international  fora  and  endorsed  by  the  Community; 

Whereas,  for  those  purposes.  Member  States  may  ask  credit  and  financial  institutions  to  record  in 
writing  the  results  of  the  examination  they  are  required  to  carry  out  and  to  ensure  that  those 
results  are  available  to  the  authorities  responsible  for  efforts  to  eliminate  money  laundering; 

Whereas  preventing  the  financial  system  fi-om  being  used  for  money  laundering  is  a  task  which 
cannot  be  carried  out  by  the  authorities  responsible  for  combating  this  phenomenon  without  the 
cooperation  of  credit  and  financial  institutions  and  their  supervisory  authorities;  whereas  banking 
secrecy  must  be  lifted  in  such  cases;  whereas  a  mandatory  system  of  reporting  suspicious 
transactions  which  ensures  that  information  is  transmitted  to  the  abovementioned  authorities 
without  alerting  the  customers  concerned,  is  the  most  effective  way  to  accomplish  such 
cooperation;  whereas  a  special  protection  clause  is  necessary  to  exempt  credit  and  financial 
institutions,  their  employees  and  their  directors  from  responsibility  for  breaching  restrictions  on 
disclosure  of  information; 

Whereas  the  information  received  by  the  authorities  pursuant  to  this  Directive  may  be  used  only  in 
connection  with  combating  money  laundering;  whereas  Member  States  may  nevertheless  provide 
that  this  information  may  be  used  for  other  purposes; 

Whereas  establishment  by  credit  and  financial  institutions  of  procedures  of  internal  control  and 
training  programmes  in  this  field  are  complementary  provisions  without  which  the  other  measures 
contained  in  this  Directive  could  become  ineffective; 

Whereas,  since  money  laundering  can  be  carried  out  not  only  through  credit  and  financial 
institutions  but  also  through  other  types  of  professions  and  categories  of  undertakings.  Member 
States  must  extend  the  provisions  of  this  Directive  in  whole  or  in  part,  to  include  those 
professions  and  undertakings  whose  activities  are  particularly  likely  to  be  used  for  money 
laundering  purposes; 
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Whereas  it  is  important  that  the  Member  States  should  take  particular  care  to  ensure  that 
coordinated  action  is  taken  in  the  Community  where  there  are  strong  grounds  for  believing  that 
professions  or  activities  the  conditions  governing  the  pursuit  of  which  have  been  harmonized  at 
Community  level  are  being  used  for  laundering  money; 

Whereas  the  effectiveness  of  efforts  to  eliminate  money  laundering  is  particularly  dependent  on 
the  close  coordination  and  harmonization  of  national  implementing  measures;  whereas  such 
coordination  and  harmonization  which  is  being  carried  out  in  various  international  bodies  requires, 
in  the  Community  context,  cooperation  between  Member  States  and  the  Commission  in  the 
framework  of  a  contact  committee; 

Whereas  it  is  for  each  Member  State  to  adopt  appropriate  measures  and  to  penalize  infringement 
of  such  measures  in  an  appropriate  manner  to  ensure  full  application  of  this  Directive, 

HAS  ADOPTED  THIS  DIRECTIVE: 

Article  J 

For  the  purpose  of  this  Directive: 

-  'credit  institution'  means  a  credit  institution,  as  defined  as  in  the  first  indent  of  Article  1  of 
Directive  77/780/EEC',  as  last  amended  by  Directive  89/646/EEC^,  and  includes  branches  within 
the  meaning  of  the  third  indent  of  that  Article  and  located  in  the  Community,  of  credit  institutions 
having  their  head  offices  outside  the  Community, 

-  'financial  institution'  means  an  undertaking  other  than  a  credit  institution  whose  principal  activity 
is  to  carry  out  one  or  more  of  the  operations  included  in  numbers  2  to  12  and  number  14  of  the 
list  annexed  to  Directive  89/646/EEC,  or  an  insurance  company  duly  authorized  in  accordance 
wdth  Directive  79/267/EEC^,  as  last  amended  by  Directive  QO/eiQ/EEC*,  in  so  far  as  it  carries  out 
activities  covered  by  that  Directive;  this  definition  includes  branches  located  in  the  Community  of 
financial  institutions  whose  head  offices  are  outside  the  Community, 

-  'money  laundering'  means  the  follov^ng  conduct  when  committed  intentionally: 

-  the  conversion  or  transfer  of  property,  knowing  that  such  property  is  derived  from 
criminal  activity  or  from  an  act  of  participation  in  such  activity,  for  the  purpose  of  concealing 
or  disguising  the  illicit  origin  of  the  property  or  of  assisting  any  person  who  is  involved  in  the 
commission  of  such  activity  to  evade  the  legal  consequences  of  his  action, 


'OJNoL322,  17.  12.  1977,  p.  30. 
'OJNoL386,  30.  12.  1989,  p.  1. 
'OJNoL63,  13.3.  1979,  p.  1. 
*0J  No  L  330,  29.  11.  1990,  p.  50. 
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-  the  concealment  or  disguise  of  the  tnae  nature,  source,  location,  disposition,  movement, 
rights  with  respect  to,  or  ownership  of  property,  knowing  that  such  property  is  derived  from 
criminal  activity  or  from  an  act  of  participation  in  such  activity, 

-  the  acquisition,  possession  or  use  of  property,  knowing,  at  the  time  of  receipt,  that  such 
property  was  derived  from  criminal  activity  or  from  an  act  of  participation  in  such  activity, 

-  participation  in,  association  to  commit,  attempts  to  commit  and  aiding,  abetting, 
facilitating  and  counseling  the  commission  of  any  of  the  actions  mentioned  in  the  foregoing 
paragraphs. 

Knowledge,  intent  or  purpose  required  as  an  element  of  the  abovementioned  activities  may  be 
inferred  from  objective  factual  circumstances. 

Money  laundering  shall  be  regarded  as  such  even  where  the  activities  which  generated  the 
property  to  be  laundered  were  perpetrated  in  the  territory  of  another  Member  State  or  in  that  of  a 
third  country. 

-  "Property'  means  assets  of  every  kind,  whether  corporeal  or  incorporeal,  movable  or  immovable, 
tangible  or  intangible,  and  legal  documents  or  instruments  evidencing  title  to  or  interests  in  such 
assets. 

-  'Criminal  activity'  means  a  crime  specified  in  Article  3  (1)  (a)  of  the  Vienna  Convention  and  any 
other  criminal  activity  designated  as  such  for  the  purposes  of  this  Directive  by  each  Member 
State. 

-  'Competent  authorities'  means  the  national  authorities  empowered  by  law  or  regulation  to 
supervise  credit  or  financial  institutions. 

Article  2 

Member  States  shall  ensure  that  money  laundering  as  defined  in  this  Directive  is  prohibited. 

Article  3 

1 .  Member  States  shall  ensure  that  credit  and  financial  institutions  require  identification  of 
their  customers  by  means  of  supporting  evidence  when  entering  into  business  relations, 
particularly  when  opening  an  account  or  savings  accounts,  or  when  offering  safe  custody  facilities. 

2.  The  identification  requirement  shall  also  apply  for  any  transaction  with  customers  other 
than  those  referred  to  in  paragraph  1,  involving  a  sum  amounting  to  ECU  15000  or  more,  whether 
the  transaction  is  carried  out  in  a  single  operation  or  in  several  operations  which  seem  to  be 
linked.  Where  the  sum  is  not  known  at  the  time  when  the  transaction  is  undertaken,  the 
institution  concerned  shall  proceed  with  identification  as  soon  as  it  is  apprised  of  the  sum  and 
establishes  that  the  threshold  has  been  reached. 
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3.  By  way  of  derogation  from  paragraphs  1  and  2,  the  identification  requirements  with  regard 
to  insurance  policies  written  by  insurance  undertalcings  within  the  meaning  of  Directive 
79/267/EEC,  where  they  perform  activities  which  fall  within  the  scope  of  that  Directive  shall  not 
be  required  where  the  periodic  premium  amount  or  amounts  to  be  paid  in  any  given  year  does  or 
do  not  exceed  ECU  1000  or  where  a  single  premium  is  paid  amounting  to  ECU  2500  or  less.  If 
the  periodic  premium  amount  or  amounts  to  be  paid  in  any  given  year  is  or  are  increased  so  as  to 
exceed  the  ECU  1000  threshold,  identification  shall  be  required. 

4.  Member  States  may  provide  that  the  identification  requirement  is  not  compulsory  for 
insurance  policies  in  respect  of  pension  schemes  taken  out  by  virtue  of  a  contract  of  employment 
or  the  insured's  occupation,  provided  that  such  policies  contain  no  surrender  clause  and  may  not 
be  used  as  collateral  for  a  loan. 

5.  In  the  event  of  doubt  as  to  whether  the  customers  referred  to  in  the  above  paragraphs  are 
acting  on  their  own  behalf,  or  where  it  is  certain  that  they  are  not  acting  on  their  own  behalf,  the 
credit  and  financial  institutions  shall  take  reasonable  measures  to  obtain  information  as  to  the  real 
identity  of  the  persons  on  whose  behalf  those  customers  are  acting. 

6.  Credit  and  financial  institutions  shall  carry  out  such  identification,  even  where  the  amount 
of  the  transaction  is  lower  than  the  threshold  laid  down,  wherever  there  is  suspicion  of  money 
laundering. 

7.  Credit  and  financial  institutions  shall  not  be  subject  to  the  identification  requirements 
provided  for  in  this  Article  where  the  customer  is  also  a  credit  or  financial  institution  covered  by 
this  Directive. 

8.  Member  States  may  provide  that  the  identification  requirements  regarding  transactions 
referred  to  in  paragraphs  3  and  4  are  fulfilled  when  it  is  established  that  the  payment  for  the 
transaction  is  to  be  debited  from  an  account  opened  in  the  customer's  name  with  a  credit 
institution  subject  to  this  Directive  according  to  the  requirements  of  paragraph  1. 

Article  4 

Member  States  shall  ensure  that  credit  and  financial  institutions  keep  the  followdng  for  use  as 
evidence  in  any  investigation  into  money  laundering: 

-  in  the  case  of  identification,  a  copy  or  the  references  of  the  evidence  required,  for  a  period  of  at 
least  five  years  after  the  relationship  with  their  customer  has  ended, 

-  in  the  case  of  transactions,  the  supporting  evidence  and  records,  consisting  of  the  original 
documents  or  copies  admissible  in  court  proceedings  under  the  applicable  national  legislation  for 
a  period  of  at  least  five  years  following  execution  of  the  transactions. 
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Article  5 

Member  States  shall  ensure  that  credit  and  financial  institutions  examine  with  special  attention  any 
transaction  which  they  regard  as  particularly  likely,  by  its  nature,  to  be  related  to  money 
laundering. 

Article  6 

Member  States  shall  ensure  that  credit  and  financial  institutions  and  their  directors  and  employees 
cooperate  fiiUy  with  the  authorities  responsible  for  combating  money  laundering: 

-  by  informing  those  authorities,  on  their  own  initiative,  of  any  fact  which  might  be  an  indication 
of  money  laundering, 

-  by  fiimishing  those  authorities,  at  their  request,  with  all  necessary  information,  in  accordance 
with  the  procedures  established  by  the  applicable  legislation. 

The  information  referred  to  in  the  first  paragraph  shall  be  forwarded  to  the  authorities  responsible 
for  combating  money  laundering  of  the  Member  State  in  whose  territory  the  institution  forwarding 
the  information  is  situated.  The  person  or  persons  designated  by  the  credit  and  financial 
institutions  in  accordance  with  the  procedures  provided  for  in  Article  1 1  (1)  shall  normally 
forward  the  information. 

Information  supplied  to  the  authorities  in  accordance  with  the  first  paragraph  may  be  used  only  in 
connection  with  the  combating  of  money  laundering.  However,  Member  States  may  provide  that 
such  information  may  also  be  used  for  other  purposes. 

Article  7 

Member  States  shall  ensure  that  credit  and  financial  institutions  refi"ain  fi-om  carrying  out 
transactions  which  they  know  or  suspect  to  be  related  to  money  laundering  until  they  have 
apprised  the  authorities  referred  to  in  Article  6.  Those  authorities  may,  under  conditions 
determined  by  their  national  legislation,  give  instructions  not  to  execute  the  operation.  Where 
such  a  transaction  is  suspected  of  giving  rise  to  money  laundering  and  where  to  refi^ain  in  such 
manner  is  impossible  or  is  likely  to  fiaistrate  efforts  to  pursue  the  beneficiaries  of  a  suspected 
money  laundering  operation,  the  institutions  concerned  shall  apprise  the  authorities  immediately 
afterwards. 

Article  8 

Credit  and  financial  institutions  and  their  directors  and  employees  shall  not  disclose  to  the 
customer  concerned  nor  to  other  third  persons  that  information  has  been  transmitted  to  the 
authorities  in  accordance  with  Articles  6  and  7  or  that  a  money  laundering  investigation  is  being 
carried  out. 
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Article  9 

The  disclosure  in  good  faith  to  the  authorities  responsible  for  combating  money  laundering  by  an 
employee  or  director  of  a  credit  or  financial  institution  of  the  information  referred  to  in  Articles  6 
and  7  shall  not  constitute  a  breach  of  any  restriction  on  disclosure  of  information  imposed  by 
contract  or  by  any  legislative,  regulatory  or  administrative  provision,  and  shall  not  involve  the 
credit  or  financial  institution,  its  directors  or  employees  in  liability  of  any  kind. 

Article  JO 

Member  States  shall  ensure  that  if,  in  the  course  of  inspections  carried  out  in  credit  or  financial 
institutions  by  the  competent  authorities,  or  in  any  other  way,  those  authorities  discover  facts  that 
could  constitute  evidence  of  money  laundering,  they  inform  the  authorities  responsible  for 
combating  money  laundering. 

Article  J  J 

Member  States  shall  ensure  that  credit  and  financial  institutions: 

1.  establish  adequate  procedures  of  internal  control  and  communication  in  order  to  forestall 
and  prevent  operations  related  to  money  laundering, 

2.  take  appropriate  measures  so  that  their  employees  are  aware  of  the  provisions  contained  in 
this  Directive.  These  measures  shall  include  participation  of  their  relevant  employees  in  special 
training  programmes  to  help  them  recognize  operations  which  may  be  related  to  money 
laundering  as  well  as  to  instruct  them  as  to  how  to  proceed  in  such  cases. 

Article  12 

Member  States  shall  ensure  that  the  provisions  of  this  Directive  are  extended  in  whole  or  in  part 
to  professions  and  to  categories  of  undertakings,  other  than  the  credit  and  financial  institutions 
referred  to  in  Article  1 ,  which  engage  in  activities  which  are  particularly  likely  to  be  used  for 
money-laundering  purposes. 

Article  13 

1 .  A  contact  committee  (hereinafter  referred  to  as  'the  Committee')  shall  be  set  up  under  the 

aegis  of  the  Commission.  Its  fijnction  shall  be: 

(a)  without  prejudice  to  Articles  169  and  170  of  the  Treaty,  to  facilitate  harmonized 
implementation  of  this  Directive  through  regular  consultation  on  any  practical  problems 
arising  fi-om  its  application  and  on  which  exchanges  of  view  are  deemed  usefijl; 

(b)  to  facilitate  consultation  between  the  Member  States  on  the  more  stringent  or  additional 
conditions  and  obligations  which  they  may  lay  down  at  national  level; 
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(c)  to  advise  the  Commission,  if  necessary,  on  any  supplements  or  amendments  to  be  made  to 
this  Directive  or  on  any  adjustments  deemed  necessary,  in  particular  to  harmonize  the  effects 
of  Article  12; 

(d)  to  examine  whether  a  profession  or  a  category  of  undertaking  should  be  included  in  the  scope 
of  Article  12  where  it  has  been  established  that  such  profession  or  category  of  undertaking 
has  been  used  in  a  Member  State  for  money  laundering. 

2.  It  shall  not  be  the  function  of  the  Committee  to  appraise  the  merits  of  decisions  taken  by 
the  competent  authorities  in  individual  cases. 

3.  The  Committee  shall  be  composed  of  persons  appointed  by  the  Member  States  and  of 
representatives  of  the  Commission.  The  secretariat  shall  be  provided  by  the  Commission.  The 
chairman  shall  be  a  representative  of  the  Commission.  It  shall  be  convened  by  its  chairman,  either 
on  his  own  initiative  or  at  the  request  of  the  delegation  of  a  Member  State. 

Article  14 

Each  Member  State  shall  take  appropriate  measures  to  ensure  full  application  of  all  the  provisions 
of  this  Directive  and  shall  in  particular  determine  the  penalties  to  be  applied  for  infringement  of 
the  measures  adopted  pursuant  to  this  Directive. 

Article  15 

The  Member  States  may  adopt  or  retain  in  force  stricter  provisions  in  the  field  covered  by  this 
Directive  to  prevent  money  laundering. 

Article  16 

1 .  Member  States  shall  bring  into  force  the  laws,  regulations  and  administrative  decisions 
necessary  to  comply  with  this  Directive  before  1  January  1993  at  the  latest. 

2.  Where  Member  States  adopt  these  measures,  they  shall  contain  a  reference  to  this 
Directive  or  shall  be  accompanied  by  such  reference  on  the  occasion  of  their  official  publication. 
The  methods  of  making  such  a  reference  shall  be  laid  down  by  the  Member  States. 

3.  Member  States  shall  communicate  to  the  Commission  the  text  of  the  main  provisions  of 
national  law  which  they  adopt  in  the  field  governed  by  this  Directive. 

Article  17 

One  year  after  1  January  1993,  whenever  necessary  and  at  least  at  three  yearly  intervals  thereafter, 
the  Commission  shall  draw  up  a  report  on  the  implementation  of  this  Directive  and  submit  it  to 
the  European  Parliament  and  the  Council. 


Article  18 
This  Directive  is  addressed  to  the  Member  States. 


Done  at  Luxembourg,  10  June  1991. 

For  the  Council 
The  President 
J.C.  JUNCKER 
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Statement  by  the  representatives  of  the  Governments  of  the  Member  States  meeting  within 
the  Council 

The  representatives  of  the  Governments  of  the  Member  States,  meeting  within  the  Council, 

Recalling  that  the  Member  States  signed  the  United  Nations  Convention  against  illicit  traffic  in 
narcotic  drugs  and  psychotropic  substances,  adopted  on  19  December  1988  in  Vienna; 

Recalling  also  that  most  Member  States  have  already  signed  the  Council  of  Europe  Convention  on 
laundering,  tracing,  seizure  and  confiscation  of  proceeds  of  crime  on  8  November  1990  in 
Strasbourg; 

Conscious  of  the  fact  that  the  description  of  money  laundering  contained  in  Article  1  of  Council 
Directive  91/308/EEC'  derives  its  wording  fi-om  the  relevant  provisions  of  the  aforementioned 
Conventions; 

Hereby  undertake  to  take  all  necessary  steps  by  31  December  1992  at  the  latest  to  enact  criminal 
legislation  enabling  them  to  comply  with  their  obligations  under  the  aforementioned  instruments. 

(June  1991) 


See  page  77  of  this  Official  Journal. 


Chapter  VII 


ORGANIZATION 
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Chapter  VII. 


Organization  Of  American 
States  (oas) 


The  Organisation  of  American 
States  (OAS)  is  the  world's  oldest 
regional  organization,  dating  back  to 
the  "First  International  Conference 
of  the  American  States,"  held  in 
Washington,  D.C.  from  October 
1 889  to  April  1 890.  The  current 
OAS  charter  was  signed  on  April  30, 
1948,  in  Bogota,  Colombia,  and 
entered  into  force  in  December  of 
1951.  The  mission  of  the  OAS  is  to 
promote  regional  peace  and  security, 
representative  democracy,  as  well  as 
economic  and  social  development  in 
the  Americas. 


It  consists  of  the  following  35 
member  states  from  North,  Central 
and  South  America: 

Antigua  and  Barbuda,  Argentina, 
The  Bahamas,  Barbados,  Belize, 
Bolivia,  Brazil,  Canada,  Chile, 
Colombia,  Costa  Rica, 
Cuba  (excluded  from  formal 
participation  since  1962), 
Dominica,  Dominican  Republic, 
Ecuador,  El  Salvador,  Grenada, 
Guatemala,  Guyana,  Haiti, 
Honduras,  Jamaica,  Mexico, 
Nicaragua,  Panama,  Paraguay, 
Peru,  Saint  Kitts  and  Nevis,  Saint 
Lucia,  Saint  Vincent  and  the 
Grenadines,  Suriname, 
Trinidad  and  Tobago, 
United  States,  Uruguay, 
and  Venezuela. 


In  addition,  there  are  31  observers: 

Algeria,  Angola,  Austria,  Belgium, 
Central  American  Parliament, 
European  Community,  Cyprus,  Egypt, 
Equatorial  Guinea,  Finland,  France, 
Germany,  Greece,  The  Holy  See, 
Hungary,  India,  Israel,  Italy,  Japan, 
South  Korea,  Morocco,  the 
Netherlands,  Pakistan,  Poland, 
Portugal,  Romania,  Russia,  Saudi 
Arabia,  Spain,  Switzerland,  and 
Tunisia. 

The  anti-money  laundering 
efforts  of  OAS  are  centered  in  its 
Inter-American  Drug  Abuse  Control 
Commission  (CICAD).  CICAD  was 
established  under  the  Inter- 
American  Program  of  Action  of  Rio 
de  Janeiro  Against  Illicit  Use, 
Production  and  Trafficking  of 
Narcotic  Drugs  and  Psychotropic 
Substances,  which  was  approved  by 
the  OAS  General  Assembly  in  1 986. 
The  Rio  Program  provided  for 
CICAD  to  take  measures  to  elimi- 
nate illicit  drug  trafficking  through 
cooperative  Inter-American  action, 
including  measures  to  criminalize 
the  laundering  of  assets  which  are 
directly  or  indirectly  derived  from 
drug  trafficking,  and  provide  for 
their  forfeiture. 
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At  the  OAS  Ministerial  Meeting 
held  in  Ixtapa,  Mexico  in  April 
1990,  a  "Declaration  and  Program  of 
Action  of  Ixtapa"  mandated  that 
CICAD  form  an  experts  group  to 
develop  model  regulations  to  com- 
bat the  laundering  of  assets  arising 
from  illicit  drug  trafficking.  These 
model  regulations  were  to  be  in  con- 
formity with  the  1 988  UN  Conven- 
tion Against  Illicit  Traffic  in 
Narcotic  Drugs  and  Psychotropic 
Substances,  and  would: 

•  Criminalize  the  laundering  of 
property  and  proceeds  related  to 
illicit  drug  trafficking; 

•  Prevent  the  use  of  financial 
systems  for  the  laundering,  conver- 
sion or  transfer  of  property  and  pro- 
ceeds related  to  illicit  drug  traffick- 
ing; 

•  Enable  authorities  to  identify, 
trace,  seize  and  forfeit  property  and 
proceeds  related  to  illicit  drug  traf- 
ficking; 

•  Change  legal  and  regulatory 
systems  to  ensure  that  bank  secrecy 
laws  do  not  impede  effective  law 
enforcement  and  mutual  legal  assis- 
tance; and 


•  Study  the  feasibility  of  report- 
ing large  currency  transactions  to 
national  governments  and  permit  the 
sharing  between  governments  of 
such  information. 

CICAD  subsequently  approved 
the  establishment  of  a  group  of 
experts  from  1 3  OAS  member  coun- 
tries on  October  26,  1 990.  After  six 
meetings,  the  group  agreed  on  a  set  of 
model  regulations  entitled  Model 
Regulations  Concerning  Laund- 
ering Offenses  Connected  to  Illicit 
Drug  Trafficking  and  Related 
OfTenses.  CICAD  formally  approved 
the  regulations  at  its  11  th  Regular 
Session  and  forwarded  them  to  the 
OAS  General  Assembly  which  adopt- 
ed them  at  its  22nd  Regular  Session, 
held  in  the  Bahamas  from  May  18-23, 
1992.  The  Model  Regulations  were 
then  forwarded  to  the  Governments  of 
the  OAS  member  states  with  a  recom- 
mendation that  they  be  adopted  pur- 
suant to  the  basic  provisions  of  their 
respective  legal  systems. 

In  order  to  insure  wide  dissemi- 
nation of  the  model  regulations, 
facilitate  their  adoption  and  imple- 
mentation and  provide  for  interna- 
tional cooperation,  paragraph  three 
of  the  recommendations  of  the 
CICAD  experts  group  provides  that 
CICAD  convene  periodic  seminars 
and  workshops  to  provide  the  mem- 
ber states  with  a  forum  to  exchange 
experiences  in  the  fight  against 


money  laundering,  diffuse  informa- 
tion in  this  regard,  and  discuss  new 
trends  and  techniques. 

CICAD  has  held  several  semi- 
nars on  the  adoption  of  the  model 
regulations  and  has  provided  train- 
ing to  carry  out  money  laundering 
investigations,  most  recently  in 
Martinique  from  October  3 1  to 
November  3,  1995.  Also,  in 
October  1994,  CICAD  issued  the 
Declaration  of  Santiago  which 
renewed  the  OAS  commitment  to 
support  CICAD  and  to  strengthen 
hemispheric  cooperation  against 
drug  abuse  and  trafficking.  It  was 
also  agreed  that  CICAD  would 
launch  an  evaluation  of  the  status  of 
money  laundering  control  in  the 
hemisphere.  This  evaluation,  to  be 
undertaken  shortly  after  the  1 995 
Summit  of  the  Americas  Ministerial 
Meeting  in  Buenos  Aires,  Argentina, 
will  include  an  assessment  of  the 
difficulties  countries  are  facing  in 
implementing  the  OAS  model  regu- 
lations. 
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ORGANIZATION  OF  AMERICAN 
STATES  (OAS) 


Model  Regulations  Concerning  Laundering 
Offences  Connected  to  Illicit  Drug  Trafficking 
and  Related  Offences. 


INTRODUCTION 

Considering  the  provisions  of  the  United  Nations  Convention  Against  Illicit  TraflBc  in 
Narcotic  Drugs  and  Psychotropic  Substances  signed  in  Vienna,  Austria  on  December  20,  1988 
and  in  force  since  November  1 1,  1990  and  the  mandate  contained  in  point  6  of  the  Declaration 
and  Program  of  Action  of  Ixtapa,  approved  at  the  Ministerial  Meeting  of  Ixtapa,  Mexico  on  April 
20  1990,  the  General  Assembly  of  the  Organization  of  American  States  (OAS)  recommends  to  the 
member  states,  pursuant  to  the  basic  provisions  of  their  respective  legal  systems,  that  they  adopt 
the  norms  contained  in  the  following  Model  Regulations. 

These  Model  Regulations  have  been  prepared  reconciling,  whenever  pertinent,  the  legal 
systems  prevailing  in  the  Inter-American  region. 


Article  1 

DEFINITIONS 

The  following  definitions  shall  be  applicable  throughout  the  text  of  these  Regulations 
except  when  another  is  expressly  indicated: 

1.  "Convention"  means  the  United  Nations  Convention  Against  Illicit  TraflHc  in  Narcotic 
Drugs  and  Psychotropic  Substances,  which  was  signed  in  Vienna,  Austria,  on 
December  20,  1988,  and  entered  into  force  on  November  1 1,  1990. 

2.  "Forfeiture"  means  the  permanent  deprivation  of  property  by  order  of  a  court  or  other 
competent  authority. 
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3.  "Freezing"  or  "seizure"  means  temporarily  prohibiting  the  transfer,  conversion, 
disposition  or  movement  of  property  or  temporarily  assuming  custody  or  control  of 
property  on  the  basis  of  an  order  issued  by  a  court  or  other  competent  authority. 

4.  "Illicit  traffic"  means  the  offences  set  forth  in  the  Convention  and  in  these  Regulations. 

5.  "Instrumentality"  means  something  that  is  used  in  or  intended  for  use  in  any  manner  in 
the  commission  of  illicit  traffic  or  related  offences. 

6.  "Person"  means  any  entity,  natural  or  juridical,  including  among  others,  a  corporation, 
partnership,  trust  or  estate,  joint  stock  company,  association,  syndicate,  joint  venture, 
or  other  unincorporated  organization  or  group,  capable  of  acquiring  rights  or  entering 
into  obligations. 

7.  "Proceeds"  means  any  property  derived  from  or  obtained,  directly  or  indirectly, 
through  the  commission  of  illicit  traffic  or  related  offences. 

8.  "Property"  means  assets  of  every  kind,  whether  corporeal  or  incorporeal,  movable  or 
immovable,  tangible  or  intangible,  and  legal  documents  or  instruments  evidencing  title 
to,  or  interest  in,  such  assets. 


Article  2 

LA  UN  BERING  OFFENCES 

1.  A  criminal  offence  is  committed  by  any  person  who  converts  or  transfers  property  and 
knows,  should  have  known,  or  is  intentionally  ignorant  that  such  property  is  proceeds 
from  illicit  traffic  or  related  offences. 

2.  A  criminal  offence  is  committed  by  any  person  who  acquires,  possesses,  or  uses 
property  and  knows,  should  have  known,  or  is  intentionally  ignorant  that  such 
property  is  proceeds  from  illicit  traffic  or  related  offences. 

3.  A  criminal  offence  is  committed  by  any  person  who  conceals,  disguises  or  impedes  the 
establishment  of  the  true  nature,  source,  location,  disposition,  movement,  rights  with 
respect  to,  or  ownership  of  property  and  knows,  should  have  known,  or  is 
intentionally  ignorant  that  such  property  is  proceeds  from  illicit  traffic  or  related 
offences. 

4.  A  criminal  offence  is  committed  by  any  person  who  participates  in,  associates  with, 
conspires  to  commit,  attempts  to  commit,  aids  and  abets,  facilitates  and  counsels, 
incites  publicly  or  privately  the  commission  of  any  of  the  offences  established  in 
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accordance  with  this  Article,  or  who  assists  any  person  participating  in  such  an  offence 
or  offences  to  evade  the  legal  consequences  of  his  actions. 

5.  Knowledge,  intent  or  purpose  required  as  an  element  of  any  offence  set  forth  in  this 
Article  may  be  inferred  from  objective,  factual  circumstances. 

6.  An  offence  defined  in  this  Article  shall  be  investigated,  tried,  judged  and  sentenced  by 
a  court  or  other  competent  authority  as  an  offence  distinct  fi"om  other  illicit  traffic  or 
related  offences. 


Article  3 

JURISDICTION 

The  offences  defined  in  Article  2  shall  be  investigated,  tried,  judged  and  sentenced  by  a 
court  or  other  competent  authority  regardless  of  whether  or  not  the  illicit  traffic  or  related 
offences  occurred  in  another  territorial  jurisdiction,  without  prejudice  to  extradition  when 
applicable  in  accordance  with  the  law. 


Article  4 

PREVENTIVE  MEASURES  RELA  TING  TO 
PROPERTY,  PROCEEDS  OR  INSTRUMENTALITIES  * 

In  accordance  with  the  law,  the  court  or  other  competent  authority  shall  issue,  at  any  time, 
without  prior  notification  or  hearing,  a  freezing  or  seizure  order,  or  any  other  preventive  or 
provisional  measure  intended  to  preserve  the  availability  of  property,  proceeds  or  instrumentalities 
connected  to  illicit  traffic  or  related  offences,  for  its  eventual  forfeiture. 


Article  5 

FORFEITURE  OF  PROPERTY, 
PROCEEDS  OR  INSTRUMENTALITIES 

1.    When  a  person  is  convicted  of  an  illicit  traffic  or  related  offence,  the  court  shall  order 
that  the  property,  proceeds  or  instrumentalities  connected  to  such  an  offence  be 
forfeited  and  disposed  of  in  accordance  with  the  law. 
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When,  as  a  result  of  any  act  or  omission  of  the  person  convicted,  any  of  the  property, 
proceeds  or  instrumentalities  described  in  the  previous  paragraph  cannot  be  forfeited, 
the  court  shall  order  the  forfeiture  of  any  other  property  of  the  person  convicted,  for 
an  equivalent  value  or  shall  order  the  person  convicted  to  pay  a  fine  of  such  value. 


Article  6 

BONA  FIDE  THIRD  PARTIES 

1 .  The  measures  and  sanctions  referred  to  in  Articles  4  and  5  shall  apply  without 
prejudice  to  the  rights  of  bona  fide  third  parties. 

2.  In  accordance  with  the  law,  proper  notification  shall  be  made  so  that  all  those  claiming 
a  legitimate  legal  interest  in  property,  proceeds  or  instrumentalities  may  appear  in 
support  of  their  claims. 

3.  A  third  party's  lack  of  good  faith  may  be  inferred,  at  the  discretion  of  the  court  or 
other  competent  authority,  from  the  objective  circumstances  of  the  case. 

4.  In  accordance  with  the  law,  the  court  or  other  competent  authority  shall  return  the 
property,  proceeds  or  instrumentalities  to  the  claimant,  when  it  has  been  demonstrated 
to  its  satisfaction  that: 

a)  the  claimant  has  a  legitimate  legal  interest  in  the  property,  proceeds  or 
instrumentalities; 

b)  no  participation,  collusion  or  involvement  with  respect  to  illicit  traflRc  or  related 
offences  which  are  the  object  of  the  proceedings  can  be  imputed  to  the  claimant; 

c)  the  claimant  lacked  knowledge  and  was  not  intentionally  ignorant  of  the  illegal  use 
of  the  property,  proceeds  or  instrumentalities,  or  if  he  had  knowledge,  did  not 
freely  consent  to  its  illegal  use; 

d)  the  claimant  did  not  acquire  any  right  in  the  property,  proceeds  or  instrumentalities 
from  a  person  proceeded  against  under  circumstances  that  give  rise  to  a  reasonable 
inference  that  any  right  was  transferred  for  the  purpose  of  avoiding  the  eventual 
subsequent  forfeiture  of  the  property,  proceeds  or  instrumentalities,  and; 

e)  the  claimant  did  all  that  could  reasonably  be  expected  to  prevent  the  illegal  use  of 
the  property,  proceeds  or  instrumentalities. 
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Article  7 

DISPOSITION  OF  FORFEITED  PROPERTY,  PROCEEDS  OR 
INSTRUMENTALITIES 

Whenever  property,  proceeds  or  instrumentalities  that  are  not  required  to  be  destroyed 
and  that  are  not  harmful  to  the  public  are  forfeited  under  Article  5,  the  court  or  other  competent 
authority  may,  in  accordance  with  the  law: 

a)  retain  them  for  official  use,  or  transfer  them  to  any  government  agency  that 
participated  directly  or  indirectly  in  their  freezing,  seizure,  or  forfeiture; 

b)  sell  them  and  transfer  the  proceeds  from  such  sale  to  any  government  agency  that 
participated  directly  or  indirectly  in  their  freezing,  seizure,  or  forfeiture.  It  may  also 
deposit  the  proceeds  from  the  sale  into  the  Special  Fund  provided  for  in  the  Inter- 
American  Program  of  Action  of  Rio  de  Janeiro,  or  into  other  Funds  to  be  used  by  the 
competent  authorities  in  their  fight  against  illicit  traffic,  prevention  of  the  unlawful  use 
of  drugs,  treatment,  rehabilitation  or  social  reintegration  of  those  affected  by  its  use; 

c)  transfer  the  property,  proceeds  or  instrumentalities,  or  the  proceeds  from  their  sale,  to 
any  private  entity  dedicated  to  the  prevention  of  the  unlawful  use  of  drugs,  treatment, 
rehabilitation  or  social  reintegration  of  those  affected  by  its  use; 

d)  transfer  the  object  of  the  forfeiture  or  the  proceeds  from  its  sale  to  any  other  country 
which  participated  directly  or  indirectly  in  the  freezing,  seizure,  or  forfeiture  of  the 
property,  if  such  a  transfer  is  authorized  by  an  international  agreement;  or 

e)  transfer  the  object  of  the  forfeiture  or  the  proceeds  from  its  sale  to  intergovernmental 
bodies  specializing  in  the  fight  against  illicit  traffic,  prevention  of  the  unlawful  use  of 
drugs,  treatment,  rehabilitation  or  social  reintegration  of  those  affected  by  its  use. 


Article  8 

PROPERTY,  PROCEEDS  OR 
INSTRUMENTALITIES  OF  FOREIGN  OFFENCES 

The  court  or  other  competent  authority  may  order,  in  accordance  with  the  law,  the 
freezing,  seizure,  or  forfeiture  of  any  property,  proceeds  or  instrumentalities  in  its  territorial 
jurisdiction  when  they  are  connected  to  illicit  traffic  or  related  offences  committed  against  the 
laws  of  another  country,  and  when  that  offence  would  have  been  an  offence  if  committed  within 
its  jurisdiction. 
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Article  9 

FINANCIAL  INSTITUTIONS  AND  A  CTIVITIES 

1.  For  the  purpose  of  these  Regulations,  financial  institutions  are,  among  others: 

a)  a  commercial  bank,  trust  company,  savings  and  loan  association,  building  and  loan 
association,  savings  bank,  industrial  bank,  credit  union,  or  other  thrift  institution  or 
establishment  authorized  to  do  business  under  the  domestic  banking  laws,  whether 
these  be  publicly  or  privately  owned,  or  mixed, 

b)  a  broker  or  dealer  in  securities; 

c)  a  currency  dealer  or  exchanger; 

2.  Likewise,  those  persons  carrying  out  the  following  activities  shall  be  considered  to  be 
financial  institutions: 

a)  a  systematic  or  substantial  cashing  of  checks; 

b)  a  systematic  or  substantial  issuance,  sale  or  redemption  of  traveler's  checks  or 
money  orders; 

c)  a  systematic  or  substantial  transmitting  of  fiinds; 

d)  any  other  activity  subject  to  supervision  by  government  bank  or  other  financial 
institution  authorities. 


Article  10 

IDENTIFICATION  OF  CLIENTS 
AND  MAINTENANCE  OF  RECORDS 

1.  Financial  institutions  shall  maintain  accounts  in  the  name  of  the  accountholder.  They 
may  not  keep  anonymous  accounts  or  accounts  which  are  in  fictitious  or  incorrect 
names. 

2.  Financial  institutions  shall  record  and  verify  by  reliable  means,  the  identity, 
representative  capacity,  domicile,  legal  capacity,  occupation  or  business  purpose  of 
persons,  as  well  as  other  identifying  information  on  those  persons,  whether  they  be 
occasional  or  usual  clients,  through  the  use  of  documents  such  as  identity  documents, 
passports,  birth  certificates,  driver's  license,  partnership  contracts  and  incorporation 
papers,  or  any  other  official  or  private  documents,  when  establishing  or  conducting 
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business  relations,  especially  when  opening  new  accounts  or  passbooks,  entering  into 
fiduciary  transactions,  renting  of  safe  deposit  boxes,  or  performing  cash  transactions 
over  an  amount  specified  by  the  competent  authority. 

3.  Financial  institutions  shall  take  reasonable  measures  to  obtain  and  record  information 
about  the  true  identity  of  the  person  on  whose  behalf  an  account  is  opened  or  a 
transaction  is  conducted,  if  there  are  any  doubts  that  a  client  is  acting  on  his/her  own 
behalf,  particularly  in  the  case  of  a  juridical  person  who  is  not  conducting  any 
commercial,  financial,  or  industrial  operations  in  the  State  where  it  has  its  headquarters 
or  domicile. 

4.  Financial  institutions  shall  maintain  during  the  period  in  which  an  operation  is  in  effect, 
and  for  at  least  five  years  after  the  conclusion  of  the  transaction,  the  records  of  the 
information  and  documentation  required  in  this  Article. 

5.  Financial  institutions  shall  maintain  records  on  customer  identification,  account  files, 
and  business  correspondence  as  determined  by  the  competent  authority,  for  at  least 
five  years  after  the  account  has  been  closed. 

6.  Financial  institutions  shall  also  maintain  records  to  enable  the  reconstruction  of 
financial  transactions  in  excess  of  an  amount  specified  by  the  competent  authority,  for 
at  least  five  years  after  the  conclusion  of  the  transaction. 


Article  11 

A  VAILABILITY  OF  RECORDS 

1 .  Financial  institutions  shall  comply  promptly,  and  within  the  period  of  time  to  be 
established,  with  information  requests  fi-om  the  competent  authorities  concerning  the 
records  of  information  and  documentation  referred  to  in  the  previous  Article,  for  use 
in  criminal,  civil,  or  administrative  investigations,  prosecutions,  or  proceedings,  as  the 
case  may  be,  regarding  illicit  traffic  or  related  offences,  or  violations  of  the  provisions 
of  these  Regulations. 

Financial  institutions  shall  not  notify  any  person,  other  than  a  court,  competent 
authority  or  other  person  authorized  by  law,  that  information  has  been  requested  by  or 
furnished  to  a  court  or  other  competent  authority. 

2.  The  competent  authorities  shall  share  with  other  national  competent  authorities  said 
information,  in  accordance  with  the  law,  and  when  it  concerns  illicit  traffic  or  related 
oflFences,  or  violations  of  the  provisions  of  these  Regulations. 
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The  competent  authorities  shall  treat  as  confidential  the  information  referred  to  in  this 
Article,  except  insofar  as  such  iirformation  is  necessary  for  use  in  criminal,  civil,  or 
administrative  investigations,  prosecutions,  or  proceedings,  as  the  case  may  be, 
regarding  illicit  traffic  or  related  offences,  or  violations  of  the  provisions  of  these 
Regulations. 

3 .  The  competent  authorities  may  share  such  information  with  the  competent  authorities 
of  other  States,  in  accordance  with  the  law. 

4.  The  legal  provisions  referring  to  bank  secrecy  or  confidentiality  shall  not  be  an 
impediment  to  compliance  with  this  Article,  when  the  information  is  requested  by  or 
shared  with  the  court  or  other  competent  authority. 


Article  12 


RECORDING  AND  REPORTING 
OF  CASH  TRANS  A  CTIONS 

1 .  Each  financial  institution  shall  record,  on  a  form  designed  by  the  competent  authority, 
each  cash  transaction  involving  a  domestic  or  foreign  currency  transaction  exceeding 
an  amount  specified  by  the  competent  authority. 

2.  The  form  referred  to  in  the  previous  paragraph  shall  include,  at  a  minimum,  the 
following  data  for  each  transaction: 

a)  the  identity,  signature,  and  address  of  the  person  who  conducts  physically  the 
transaction; 

b)  the  identity  and  address  of  the  person  in  whose  name  the  transaction  is  conducted; 

c)  the  identity  and  address  of  the  beneficiary  or  the  person  on  whose  behalf  the 
transaction  is  conducted,  as  applicable; 

d)  the  identity  of  the  accounts  affected  by  the  transaction,  if  any; 

e)  the  type  of  transaction  involved,  such  as  deposit,  withdrawal,  exchange  of 
currency,  check  cashing,  purchase  of  certified  or  cashier's  checks  or  money  orders, 
or  other  payment  or  transfer  by,  through,  or  to  such  financial  institution; 

f)  the  identity  of  the  financial  institution  where  the  transaction  occurred,  and 

g)  the  date,  time,  and  amount  of  the  transaction. 
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3.  This  record  shall  be  recorded,  accurately  and  completely,  by  the  financial  institution  on 
the  day  the  transaction  has  occurred  and  shall  be  maintained  for  a  period  of  five  years 
fi-om  the  date  of  the  transaction. 

4.  Multiple  cash  transactions  in  domestic  or  foreign  currency  which,  altogether,  exceed  a 
specified  amount,  shall  be  treated  as  a  single  transaction  if  they  are  undertaken  by  or 
on  behalf  of  any  one  person  during  any  one  day  or  any  other  period  established  by  the 
competent  authority.  In  such  a  case,  when  a  financial  institution,  its  employees, 
officers  or  agents  have  knowledge  of  these  transactions,  they  shall  record  these 
transactions  on  the  form  determined  by  the  competent  authority. 

5.  For  transactions  conducted  on  their  own  account  between  the  financial  institutions 
defined  in  Article  9  paragraph  1  (a)  that  are  subject  to  supervision  by  the  domestic 
banking  and  financial  authorities,  recording  on  the  form  referred  to  in  this  Article  shall 
not  be  required. 

6.  These  records  shall  be  available  to  the  court  or  other  competent  authority,  in 
accordance  with  the  law,  for  use  in  criminal,  civil  or  administrative  investigations, 
prosecutions  or  proceedings,  as  the  case  may  be,  connected  to  illicit  traffic  or  related 
oflFences,  or  violations  of  the  provisions  of  these  Regulations. 

7.  When  it  deems  advisable,  the  competent  authority  may  establish  that  financial 
institutions  file  with  it,  within  such  time  as  the  competent  authorities  may  establish,  the 
form  referred  to  in  paragraphs  1,  2  and  3  of  this  Article.  This  form  shall  serve  as 
evidence  or  as  an  official  report,  and  shall  be  used  for  the  same  purposes  as  referred  to 
in  paragraph  6  of  this  Article. 

8.  Financial  institutions  shall  not  notify  any  person,  other  than  a  court,  competent 
authority  or  other  person  authorized  by  law,  that  information  has  been  requested  by  or 
fijmished  to  a  court  or  other  competent  authority. 

9.  The  legal  provision  referring  to  bank  secrecy  or  confidentiality  shall  not  be  an 
impediment  to  compliance  with  this  Article,  when  the  information  is  requested  by  or 
shared  with  the  court  or  other  competent  authority. 


Article  13 


REPORTING  OF  SUSPICIOUS 
FINANCIAL  TRANSACTIONS 

1 .    Financial  institutions  shall  pay  special  attention  to  all  complex,  unusual  or  large 

transactions,  whether  completed  or  not,  and  to  all  unusual  patterns  of  transactions,  and 
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to  insignificant  but  periodic  transactions,  which  have  no  apparent  economic  or  lawfiil 
purpose. 

2.  Upon  suspicion  that  the  transactions  described  in  paragraph  1  of  this  Article  could 
constitute  or  be  related  to  illicit  activities,  financial  institutions  shall  promptly  report 
the  suspicious  transactions  to  the  competent  authorities. 

3 .  Financial  institutions  shall  not  notify  any  person,  other  than  a  court,  competent 
authority  or  other  person  authorized  by  law,  that  information  has  been  requested  by  or 
fiimished  to  a  court  or  other  competent  authority. 

4.  When  the  report  referred  to  in  paragraph  2  of  this  Article  is  made  in  good  faith,  the 
financial  institutions  and  their  employees,  staff,  directors,  owners  or  other 
representatives  as  authorized  by  law,  shall  be  exempted  from  criminal,  civil  and/or 
administrative  liability,  as  the  case  may  be,  for  complying  with  this  Article  or  for 
breach  of  any  restriction  on  disclosure  of  information  imposed  by  contract  or  by  any 
legislative,  regulatory  or  administrative  provision,  regardless  of  the  resuh  of  the 
communication. 


Article  14 

LIABILITY  OF  A  FINANCLiL  INSTITUTION 

1 .  Financial  institutions,  or  their  employees,  staff,  directors,  owners  or  other  authorized 
representatives  who,  acting  as  such,  participate  in  illicit  traffic  or  related  offences,  shall 
be  subject  to  more  severe  sanctions. 

2.  Financial  institutions  shall  be  liable,  in  accordance  with  the  law,  for  the  actions  of  their 
employees,  staff,  directors,  owners  or  other  authorized  representatives  who,  acting  as 
such,  participate  in  the  commission  of  any  offence  described  in  Article  2  of  these 
Regulations.  Such  liability  may  include,  among  other  measures,  the  imposition  of  a 
fine,  temporary  suspension  of  business  or  charter,  or  suspension  or  revocation  of  the 
license  to  operate  as  a  financial  institution. 

3.  A  criminal  offence  is  committed  by  a  financial  institution  or  its  employees,  staff, 
director,  owners  or  other  authorized  representatives  who,  acting  as  such,  willfully  fail 
to  comply  with  the  obligations  in  Articles  10  through  13  of  these  Regulations,  or  who 
willfully  make  a  false  or  falsified  record  or  report  as  referred  to  in  the  above  mentioned 
Articles. 

4.  Without  prejudice  to  criminal  and/or  civil  liabilities  for  offences  connected  to  illicit 
traffic  or  related  offences,  financial  institutions  that  fail  to  comply  with  the  obligations 
described  in  Articles  10  through  13  and  15  of  these  Regulations,  shall  be  subject  to 
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other  sanctions,  such  as  imposition  of  a  fine,  temporary  suspension  of  business  or 
charter,  or  suspension  or  revocation  of  the  license  to  operate  as  a  financial  institution. 


Article  15 


MANDA TORY  COMPLIANCE  PROGRAMS 
IN  FINANCIAL  INSTITUTIONS 

1.    Financial  institutions,  pursuant  to  the  regulation  and  supervision  referred  to  in  Article 
17  of  these  Regulations  shall  adopt,  develop  and  implement  internal  programs, 
policies,  procedures  and  controls  to  guard  and  detect  against  the  offences  described  in 
Article  2  of  these  Regulations.  Such  programs  shall  include,  at  a  minimum. 

a)  the  establishment  of  procedures  to  ensure  high  standards  of  integrity  of  their 
employees  and  a  system  to  evaluate  the  personal,  employment  and  financial  history 
of  these  employees; 

b)  on-going  employee  training  programs,  such  as  "know-your-client"  programs,  and 
instructing  employees  in  the  responsibilities  indicated  in  Articles  10  through  13  of 
these  Regulations; 

c)  an  independent  audit  function  to  check  compliance  with  the  programs. 

2.    Financial  institutions  shall  also  designate  compliance  officers  at  management  level  in 
charge  of  the  application  of  the  internal  programs  and  procedures,  including  proper 
maintenance  of  records  and  reporting  of  suspicious  transactions.  These  officers  shall 
function  as  liaison  with  the  competent  authorities. 


Article  16 

PROVISIONS  FOR  OTHERS  RESPONSIBLE 

When  it  deems  advisable,  the  competent  authority  shall  extend  the  application  of  the 
relevant  provisions  of  these  Regulations  relating  to  financial  institutions,  to  any  type  of  economic 
activities  when  a  transaction  is  carried  out  in  cash  and  in  excess  of  an  amount  specified  by  the 
competent  authority,  such  as: 

a)   the  sale  or  transfer  of  real  estate,  weapons,  metals,  art,  archaeological  objects, 
jewelry,  automobiles,  boats,  planes,  or  other  consumer  durables,  collectibles,  or 
travel  or  entertainment-related  services; 
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b)  casino  or  other  gambling  operations;  or 

c)  professional  services. 

Article  17 

OBLIGATIONS  OF  THE  COMPETENT  AUTHORITIES 

1 .    In  accordance  with  the  law,  the  competent  authorities,  and  especially  those  with 
regulatory  and  supervisory  power  over  financial  institutions  shall,  among  other 
obligations: 

a)  grant,  deny,  suspend  or  cancel  licenses  or  permits  for  the  operation  of  financial 
institutions; 

b)  adopt  the  necessary  measures  to  prevent  and/or  avoid  any  person  who  is  unsuitable 
fi"om  controlling,  or  participating,  directly  or  indirectly,  in  the  directorship, 
management  or  operation  of  a  financial  institution; 

c)  examine  and  supervise  financial  institutions,  and  regulate  and  oversee  effective 
compliance  with  the  recordkeeping  and  reporting  obligations  specified  in  these 
Regulations; 

d)  verify,  through  regular  examinations,  that  the  financial  institutions  have  and  apply 
the  mandatory  compliance  programs  referred  to  in  Article  15  of  these  Regulations; 

e)  provide  other  competent  authorities  with  the  information  obtained  fi-om  financial 
institutions  in  conformity  with  these  Regulations,  including  that  information  which 
resuhs  fi'om  an  examination  of  any  financial  institution; 

f)  prescribe  instructions  or  recommendations  to  assist  financial  institutions  in 
detecting  suspicious  patterns  of  behaviour  in  their  clients.  These  guidelines  shall 
be  developed  talcing  into  account  modem  and  secure  techniques  of  money 
management  and  will  serve  as  an  educational  tool  for  financial  institutions' 
personnel; 

g)  cooperate  with  other  competent  authorities  and  lend  technical  assistance  in 
investigations,  prosecutions  or  proceedings  relating  to  the  offences  described  in 
Article  2  of  these  Regulations,  and  other  illicit  traffic  and  related  offences. 

2.    The  competent  authorities,  and  especially  those  with  regulatory  and  supervisory  power 
over  financial  institutions  shall,  in  accordance  with  the  law,  report  promptly  to  other 
competent  authorities  regarding  any  information  received  from  financial  institutions 
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concerning  suspicious  transactions  or  activities  that  could  be  related  to  the  offences 
described  in  Article  2  of  these  Regulations  and  other  illicit  traffic  or  related  offences. 

The  competent  authorities,  and  especially  those  with  regulatory  and  supervisory  power 
over  financial  institutions  shall,  in  accordance  with  the  law,  cooperate  closely  with  the 
competent  authorities  fi"om  other  States  in  investigations,  proceedings  or  prosecutions 
relating  to  the  offences  described  in  Article  2  of  these  Regulations,  other  illicit  traffic 
or  related  offences,  and  to  violations  of  the  laws  and  administrative  regulations  dealing 
with  financial  institutions. 


Article  18 

INTERNATIONAL  COOPERATION 

1 .  The  court  or  other  competent  authority  shall  cooperate  with  the  court  or  other 
competent  authority  of  another  State,  taking  the  appropriate  measures  to  provide 
assistance  in  matters  concerning  illicit  traffic  or  related  offences,  in  accordance  with 
these  Regulations,  and  within  the  limits  of  their  respective  legal  systems. 

2.  The  court  or  other  competent  authority  may  receive  a  request  from  the  court  or  other 
competent  authority  of  another  State  to  identify,  trace,  freeze,  seize  or  forfeit  the 
property,  proceeds,  or  instrumentalities  connected  to  illicit  traffic  or  related  offences, 
and  may  take  appropriate  actions,  including  those  contained  in  Articles  4  and  5  of 
these  Regulations. 

3 .  A  final  judicial  order  or  judgment  that  provides  for  the  forfeiture  of  property,  proceeds 
or  instrumentalities  connected  to  illicit  traffic  or  related  offences,  issued  by  a  court  or 
other  competent  authority  of  another  State,  may  be  recognized  as  evidence  that  the 
property,  proceeds  or  instrumentalities  referred  to  by  such  order  or  judgment  may  be 
subject  to  forfeiture  in  accordance  with  the  law. 

4.  The  court  or  other  competent  authority  may  receive  and  take  appropriate  measures 
Avith  respect  to  a  request  from  a  court  or  other  competent  authority  from  another 
State,  for  assistance  related  to  a  civil,  criminal,  or  administrative  investigation, 
prosecution  or  proceeding,  as  the  case  may  be,  involving  illicit  traffic  or  a  related 
offence,  or  violations  of  any  provision  established  in  these  Regulations.  Such 
assistance  may  include  providing  original  or  certified  copies  of  relevant  documents  and 
records,  including  those  of  financial  institutions  and  government  agencies;  obtaining 
testimony  in  the  requested  State;  facilitating  the  voluntary  presence  or  availability  in 
the  requesting  State  of  persons,  including  those  in  custody,  to  give  testimony;  locating 
or  identifying  persons;  servicing  of  documents;  examining  objects  and  places; 
executing  searches  and  seizures;  providing  information  and  evidentiary  items;  and 
provisional  measures. 


122 


5.  The  legal  provisions  referring  to  bank  secrecy  or  confidentiality  shall  not  be  an 
impediment  to  compliance  with  this  Article,  when  the  information  is  requested  by  or 
shared  with  the  court  or  other  competent  authority. 

6.  Assistance  provided  pursuant  to  this  Article  shall  be  undertaken  in  accordance  with  the 
law. 


Article  19 

BANK  SECRECY  OR  CONFIDENTIALITY 

The  legal  provisions  referring  to  bank  secrecy  or  confidentiality  shall  not  be  an  impediment 
to  compliance  with  these  Regulations,  when  the  information  is  requested  by  or  shared  with  the 
court  or  other  competent  authority,  in  accordance  with  the  law. 
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RECOMMENDA  TIONS 
OF  THE  GROUP  OF  EXPERTS  TO  CICAD 

The  Group  of  Experts  requests  that  CICAD  consider  and  adopt  the  Model  Regulations 
and  present  them  to  the  next  General  Assembly  of  the  OAS,  for  its  possible  adoption  by  the 
member  states. 

To  facilitate  the  adoption  of  the  Model  Regulations,  the  Group  of  Experts  recommends 
that  CICAD: 

1.  Periodically  consider  the  effectiveness  of  the  Model  Regulations,  to  assess  the  extent 
to  which  recommended  norms  have  been  adopted  and  implemented  by  the  member 
states,  facilitate  the  widest  dissemination  of  information  to  the  member  states 
regarding  the  Model  Regulations,  and  recommend  those  additional  activities  needed  to 
expedite  their  adoption  and  application. 

2.  Provide  the  necessary  technical  collaboration  to  the  member  states  which  request  it, 
for  the  adoption  and  implementation  of  the  Model  Regulations  and  assist  in  obtaining 
the  financial  resources  needed  for  this  purpose. 

3.  Convene  periodical  seminars  and  workshops  to  provide  the  competent  authorities,  the 
judiciary  and  law  enforcement  agencies  of  the  member  states  with  a  forum  to  exchange 
experiences  in  the  fight  against  laundering  offences  and  related  offences,  difiuse 
information  in  this  regard,  and  discuss  new  trends  and  techniques. 

4.  Establish  a  close  working  relationship  with  the  United  Nations  and  other  international, 
regional  and  governmental  bodies  and  private  sector  organizations. 

On  the  basis  of  the  Model  Regulations  the  Group  of  Experts  recommends  that  CICAD 
urge  the  member  states  of  the  OAS  to  consider: 

1 .  Designating  the  domestic  competent  authorities  with  regulatory  and  supervisory 
power  over  the  financial  institutions  included  in  the  Model  Regulations  and 
transmitting  their  names  to  the  General  Secretariat  of  the  OAS  and  to  the  member 
states. 

2.  Designating  an  authority  or  authorities,  as  may  be  necessary,  competent  to  receive  or 
process  all  the  requests  for  international  cooperation  referred  to  in  the  Model 
Regulations  and  transmitting  their  names  to  the  General  Secretariat  of  the  OAS  and  to 
the  member  states. 

3.  Responding  promptly  to  any  specific  request  for  cooperation  by  the  competent 
authorities  of  other  member  states  made  pursuant  to  the  Model  Regulations  and 
advising,  as  soon  as  possible,  on  any  impediment  or  obstacle  to  such  requests. 
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4.    Ensuring  the  establishment  of  national  and/or  international  communications  for  the 
sharing  of  information  on  matters  related  to  laundering  offences,  financial  institutions 
and  transactions,  illicit  trafBc  and  related  offences,  and  the  identification,  fi-eezing, 
seizure  or  forfeiture  of  property,  proceeds  or  instrumentalities. 

Furthermore,  the  Group  of  Experts  recommends  that  CICAD  suggest  to  the  member 
states  of  the  OAS  that  they  consider  the  possibility  of: 

1.  Applying  the  relevant  provisions  of  the  Regulations  to  laundering  connected  with 
other  serious  offences. 

2.  Establishing  more  severe  penal,  civil  and/or  administrative  sanctions  for  the  offences 
mentioned  in  Article  2,  when  the  person  involved  holds  a  public  office  and  that  offence 
is  connected  with  the  ofiQce  in  question. 

3.  Studying  and  examining  the  feasibility  and  convenience  of  requiring  the  recording 
and/or  reporting  of  the  transportation,  fi-om  one  member  state  to  another,  of  large 
sums  of  cash  in  excess  of  a  specified  amount. 

4.  Studying  and  examining  the  feasibility  and  convenience  of  forwarding  to  other  member 
states  information  that  might  be  usefiil  in  the  investigation  of  the  offences  referred  to 
in  the  Model  Regulations,  without  the  need  for  a  prior  request. 


(May  1992) 
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Chapter  VIII. 


Interpol 


The  International  Criminal 
Police  Organization  (INTERPOL) 
was  founded  to  promote  the  widest 
possible  mutual  assistance  among 
all  law  enforcement  authorities, 
within  the  limits  of  the  laws  of  its 
member  states.  Each  member  state 
establishes  an  Interpol  National 
Central  Bureau  (NCB)  to  serve  as  a 
focal  point  for  cooperation  and  coor- 
dination. The  NCB  in  each  country 
serves  as  liaison  with  each  member 
country  and  with  the  General 
Secretariat  of  Interpol  in  Lyon, 


France.  The  United  States  NCB  is 
staffed  by  agents  and  personnel 
from  various  federal  law  enforce- 
ment agencies. 

INTERPOL  employs  a  state-of- 
the-art  international  telecommunica- 
tions system  linking  its  headquarters 
and  1 76  member  countries  with 
secure,  rapid  encrypted  computer- 
based  digital  signals  for  image  and 
text  transmissions.  This  system  is 
available  to  all  U.S.  law  enforce- 
ment agencies  and  most  U.S.  regula- 
tory authorities  for  the  purpose  of 
seeking  foreign  investigative  assis- 
tance and  for  alerting  foreign 
authorities  to  criminal  threats. 

The  group  within 
INTERPOL'S  General 
Secretariat  (Police 
Division)  which  han- 
dles money  laun- 
dering matters  is 
the  FOPAC 
group.  The 
acronym 
FOPAC  de- 
rives from  the 
French  name, 
"Funds 
Derived  From 
1  Crime." 


The  origins  of  FOPAC  date  back 
to  1983,  and  it  was  made  a  separate 
group  in  1990. 

FOPAC  is  presently  staffed  by 
officers  from  the  United  States, 
France,  Hong  Kong,  and  Italy. 
General  responsibilities  of  FOPAC 
include  the  following: 

•  Maintaining  and  updating 
the  Financial  Assets  Program 
Encyclopedia; 

•  Maintaining  contact  with  spe- 
cialized national  and  international 
organizations  dealing  with  money 
laundering; 

•  Coordinating  international  law 
enforcement  conferences  to  enhance 
awareness  of  trends  and  cooperation 
between  countries;  and 

•  Receiving  and  analyzing 
reports  of  investigations  to  identify 
common  suspects  and  support  inves- 
tigations. 
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At  the  64th  Session  of  the 
INTERPOL  General  Assembly  in 
Beijing,  China,  a  resolution  was 
unanimously  adopted  on  anti-money 
laundering  objectives.  This  resolu- 
tion consolidates  the  10  previous 
actions  of  INTERPOL  since  1960 
and  calls  for  major  legislative 
reforms  by  the  INTERPOL  member 
nations. 

The  resolution  recommends  that 
INTERPOL  member  countries  con- 
sider adopting  national  legislation 
that  would: 


•  Provide  for  the  criminal  prose- 
cution of  persons  who  knowingly 
participate  in  the  laundering  of  pro- 
ceeds derived  from  serious  criminal 
activity; 

•  Allow  for  the  seizure  of  prop- 
erty laundered,  with  sufficient  legal 
investigative  authority  for  law 
enforcement  officials  to  identify, 
trace  and  freeze  assets  derived  from 
illicit  activities; 

•  Allow  for  reporting  of  unusual 
or  suspect  currency  or  other  transac- 
tions by  banks  and  other  financial 
institutions,  to  appropriate  officials 
who  would  have  authority  to  con- 
duct further  investigative  inquiries; 

•  Require  financial  institutions 
to  maintain,  at  least  for  five  years 
after  the  conclusion  of  the  transac- 
tion, all  necessary  records  on  trans- 
actions, both  domestic  and  interna- 
tional, in  order  to  enable  member 
countries  to  properly  investigate 
money  laundering,  and  to  enhance 
international  cooperation  by 
enabling  member  countries  to  res- 
pond to  requests  from  authorities  in 
other  countries  for  such  records;  and 


•  Allow  for  the  expeditious 
extradition  of  individuals  charged 
with  money  laundering  offenses. 

The  full  text  of  the  draft 
Resolution  follows  this  article. 
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INTERPOL 


'Anti-Money  Laundering  Resolution"  (Draft) 


Subject:  Money  laundering 

RECOGNIZING  Interpol  has  taken  a  leading  role  among  international  organizations  in 
combating  the  laundering  of  fimds  derived  from  criminal  activity, 

RECALLING  the  follov^g  previously  adopted  Resolutions,  by  the  Interpol  General 
Assembly: 

AGN/29/RES/9,  Washington,  1960:  Financial  Transactions  Connected  With  Drug 
TraflBcking 

AGN/48/RES/6,  Nairobi,  1979:  Financial  Assets  and  Transactions  Related  to  Illicit  Drug 
Traffic 

AGN/52/RES/2,  Cannes,  1983:  International  Fraud 

AGN/53/RES/10,  Luxembourg,  1984:  Identifying,  Tracing  and  Seizing  Criminal  Assets 

AGN/57/RES/8,  Bangkok,  1988:  FOP  AC  Working  Group 

AGN/58/RES/4,  Lyons,  1989:  FOP  AC  Working  Group 

AGN/58/RES/8,  Lyons,  1989:  Implementation  of  the  United  Nations 
Convention  Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic 
Substances,  1988 

AGN/61 /RES/9,  Dakar,  1992:  Co-operation  in  combating  serious  economic  crimes  or 
crimes  having  considerable  financial  impact  of  primary  concern  to  the  international  law 
enforcement  community 

AGN/62/RES/7,  Aruba,  1993:  Aimual  Meeting  on  Money  Laundering  and  Assets  Derived 
from  Crime 


128 


AGN/63/RES/1 1,  Rome,  1994:  International  co-operation  in  tracing,  freezing  and 
confiscating  the  proceeds  from  crime, 

CONVINCED  that  in  order  to  most  effectively  achieve  these  objectives  and  strengthen 
international  co-operation  in  the  area  of  money  laundering  enforcement  it  is  necessary  for  member 
countries  to  have  legislation  that  specifically  makes  the  laundering  of  illicit  proceeds  a  criminal  act 
(for  purposes  of  this  Resolution  a  concise  working  definition  for  money  laundering  is  any  act  or 
attempted  act  to  conceal  or  disguise  the  identity  of  illegally  obtained  proceeds  so  that  they  appear 
to  have  originated  from  legitimate  sources), 

MINDFUL  of  the  existing  international  mechanisms  dealing  vAth  money  laundering,  such  as 
the  1988  United  Nations  Convention  Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic 
Substances,  the  1992  OAS  Model  Regulations  Concerning  Laundering  Offences  Connected  to 
Illicit  Drug  Trafficking  and  Related  Offences,  the  Financial  Action  Task  Force  (FATF) 
Recommendations,  the  1990  Council  of  Europe  Convention,  and  the  1991  European  Union 
Directive, 

FURTHER  recognizing  that  many  Interpol  member  countries  have  no  legislation  relating 
to  the  laundering  of  fiinds  derived  from  criminal  activity. 

The  ICPO-Interpol  General  Assembly,  meeting  in  Beijing  from  4th  through  10th  October 
1995  at  its  64th  session: 


RECOMMENDS: 

That  Interpol  member  countries  consider  adopting  national  legislation  that  would: 

(1)  PROVIDE  for  the  criminal  prosecution,  of  persons  (legal  entities  as  well  as 
natural  persons)  who  knowingly  participate  in  the  laundering  of  proceeds  derived 
from  serious  criminal  activity; 

(2)  ALLOW  for  the  confiscation  of  property  laundered,  with  sufficient  legal 
investigative  authority  for  law  enforcement  officials  to  identify,  trace,  and  freeze 
assets  derived  from  illicit  activities  in  order  to  prevent  those  assets  from  being 
placed  beyond  the  reach  of  appropriate  authorities  as  well  as  the  repatriation  of 
proceeds  derived  from  illegal  activities; 

(3)  ALLOW  for  reporting  unusual  or  suspect  currency  or  other  transactions  by  banks 
and  other  financial  institutions,  to  appropriate  officials  who  would  have  authority 
to  conduct  fiarther  investigative  inquiries  to  determine  if  the  transactions  in 
question  involved  the  proceeds  of  illicit  activities; 
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(4)  REQUIRE  financial  institutions  to  maintain,  for  at  least  five  years  after  the 
conclusion  of  the  transaction,  all  necessary  records  on  transactions,  both 
domestic  and  international,  in  order  to  enable  member  countries  to  properly 
investigate  money  laundering,  and  to  enhance  international  co-operation  by 
enabling  member  countries  to  respond  to  requests  fi-om  competent  authorities  in 
other  countries  for  such  records; 

(5)  ALLOW  for  the  expeditious  extradition  of  individuals  charged  with  money 
laundering  oflFences. 


(October  1995) 
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Summit  of  the  Americas 


BUENOS  AIRES  MINISTERIAL 
COMMUNIQUE 

In  December  1994,  the  Heads  of 
State  of  34  nations  in  the  Western 
Hemisphere  met  to  address  social, 
political  and  economic  issues  of 
mutual  concern.  Each  participating 
nation  agreed  to  an  implementation 
strategy  for  23  key  action  items. 
Specifically,  Action  Item  Six, 
"Combating  the  Problem  of  Illegal 


Drugs  and  Related  Crimes,"  called 
for  a  ministerial  conference  to  be 
convened  on  the  subject  of  money 
laundering,  at  which  consensus 
would  be  sought  to  implement  spe- 
cific counter- money  laundering 
actions  related  to  law  enforcement, 
regulatory  and  legal  matters. 

At  the  follow-on  meeting  in 
December  1995,  ministers  repre- 
senting the  Summit  of  the  Americas 
participating  nations  met  in  Buenos 
Aires,  Argentina.  The  heads  of  del- 
egations represented  the  leaders  of 
Interior,  Justice  and  Finance 
Ministries  as  well  as  the  heads  of 
Central  Banks.  All  of  the  participat- 
ing nations  agreed  on  a  coordinated 
hemispheric  response  to  combat 
money  laundering. 


This  plan  of  action  is  outlined  in 
the  Buenos  Aires  Ministerial 
Communique' from  the  Summit  of 
the  Americas  Ministerial  Confer- 
ence Concerning  the  Laundering  of 
Proceeds  and  Instrumentalities  of 
Crime  which  follows  this  section. 
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SUMMIT  OF  THE  AMERICAS 


Ministerial  Conference  Concerning 
The  Laundering  Of  Proceeds 
And  Instrumentalities  Of  Crime 
(Buenos  Aires,  Argentina) 
Ministerial  Communique 


The  Heads  of  State  and  Government  of  the  Western  Hemisphere  agreed  at  the  Summit  of  the 
Americas  in  December,  1994,  that  there  was  a  need  for  intensified  action  by  all  of  their 
Governments,  individually  and  collectively,  to  address  the  problem  of  illicit  production  and 
trafiGcIdng  of  drugs  and  their  illegal  use,  as  well  as  the  laundering  of  the  proceeds,  property,  and 
instrumentalities  used  in  criminal  activities  (hereinafter  referred  to  as  money  laundering). 

The  heads  of  State  and  Government  noted  the  work  of  the  1992  San  Antonio  Summit  and 
endorsed  the  efforts  of  the  Inter-American  Commission  on  Drug  Abuse  Control  (CICAD).  They 
also  agreed  to  "hold  a  working-level  conference,  to  be  followed  by  a  ministerial  conference,  to 
study  and  agree  on  a  coordinated  hemispheric  response,  including  consideration  of  an  inter- 
American  convention,  to  combat  money  laundering." 

In  accordance  with  the  Summit  of  the  Americas  decisions,  working  level  conferences  were  held  in 
Washington,  DC,  April  19-20,  June  22-23,  and  November  20-21,  1995  to  prepare  for  a 
ministerial  conference. 

In  fijrther  fulfillment  of  the  Summit  mandate,  the  Ministers  representing  the  thirty-four 
participating  States  of  the  Summit  of  the  Americas,  and  responsible  for  addressing  the  problem  of 
money  laundering,  met  in  Buenos  Aires,  Argentina.  The  Ministers  endorsed  the  following 
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principles,  and  in  accordance  with,  inter  alia,  the  obligations  undertaken  by  their  Governments 
upon  ratification  of  the  1988  United  Nations  Convention  Against  Illicit  TraflBc  in  Narcotic  Drugs 
and  Psychotropic  Substances  (the  1988  UN  Convention)  agreed  to  recommend  to  their 
Governments  a  Plan  of  Action  for  a  coordinated  hemispheric  response  to  combat  money 
laundering.  Ministers  fi-om  the  Governments  of  Belize,  Jamaica,  and  Saint  Lucia,  which  are 
considering  ratification  of  the  1988  UN  Convention,  have  also  endorsed  this  Statement  of 
Principles  and  agreed  to  recommend  the  Plan  of  Action  to  their  Governments  for  adoption  and 
implementation. 

This  action  plan  should  not  be  interpreted  as  an  intent  to  discourage  the  flow  of  licit  capital  and 
investments  among  countries.  The  Ministers  reafiOrmed  the  commitment  made  by  their 
Governments  in  the  Summit  of  the  Americas  Action  Plan  that  investments  are  the  fundamental 
component  of  the  economic  growth  in  the  Western  Hemisphere.  The  Ministers  emphasized  that 
investments  and  the  liberalization  and  integration  of  markets  should  be  encouraged;  as  well  as  the 
commitment  of  countries  to  strengthen  the  mechanisms  for  the  promotion  and  protection  of  the 
flow  of  capital  and  investments  in  the  region. 

The  Ministers  agreed  to  take  all  necessary  measures,  including  legislative  and  administrative,  in 
conformity  with  their  national  constitutional  principles,  laws  and  the  basic  concepts  of  their  legal 
systems,  to  combat  money  laundering  on  a  hemispheric  level  in  fiill  accordance  with  the 
definitions  established  in  the  1988  UN  Convention,  where  applicable. 
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DECLARATION  OF  PRINCIPLES 


A.1    Criminalization  of  drug  money  laundering  offenses  is  an  obligation  of  the  1988  UN 
Convention.  The  transfer,  conversion  and  investment  of  illicit  proceeds  from  drug 
tra£Bcking  and  non-drug  trafiGcking  related  serious  crimes  constitute  a  serious  challenge  to 
the  maintenance  of  law  and  order  throughout  the  Hemisphere  and  may  threaten  the  integrity, 
reliability,  and  stability  of  governments,  financial  systems,  and  commerce.  Therefore,  it  is 
necessary  for  all  Summit  of  the  Americas  participant  States  to  make  the  laundering  of 
proceeds  of  serious  crimes  (those  predicate  offenses  defined  in  national  legislation  which 
give  rise  to  money  laundering)  a  criminal  offense.  Serious  crimes,  property  and 
instrumentalities  of  crime  will  be  defined  by  the  legislation  of  each  country. 

A.2   Measures  to  facilitate  the  prevention,  investigation  and  prosecution  of  money  laundering 
should  be  implemented  by  all  Governments.  Persons  who  commit  crimes  should  be 
deprived  of  the  use  of  the  proceeds  and  profits  of  their  illegal  activities,  as  well  as  property 
used  to  commit  the  illegal  activities.  Therefore,  laws,  regulations,  and  other  policies  should 
be  issued  or  revised  to  deal  with  this  crime  and  effectively  facilitate  the  identification, 
seizure,  and  forfeiture  of  the  proceeds  and  instrumentalities,  in  response  to  domestic  and 
international  investigations. 

A.  3    Governments  should  implement  necessary  measures  to  empower  their  courts  or  competent 
authorities  to  share  financial  and  commercial  information  where  requested  through 
appropriate  authorities  for  the  purpose  of  investigating  or  prosecuting  money  laundering 
offenses. 

A.  4   Each  Government  of  the  Hemisphere  shares  a  direct  interest  in  full  compliance  with  existing 
international  agreements  on  money  laundering,  particularly  the  obligations,  declarations,  and 
principles  contained  in  the  1988  UN  Convention.  Also,  they  recommend  the  adoption  of 
laws  which  are  compatible  with  the  Model  Regulations  concerning  Laundering  Offenses 
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connected  to  Illicit  Drug  TraflBcking  and  Related  Offenses  of  OAS/CICAD  (OAS/CICAD 
Model  Regulations).  In  accordance  with  this  hemispheric  approach  to  counter  money 
laundering,  the  members  of  the  Caribbean  Financial  Action  Task  Force  reaffirm  their 
commitment  to  the  recommendations  contained  in  the  Kingston  Declaration  and  recommend 
that  non-members  consider  the  adoption  of  those  Kingston  Declaration  Recommendations 
which  may  be  applicable. 


B.  PLAN  OF  ACnON 


B.  1    In  relation  to  the  decision  adopted  by  the  Heads  of  State  and  Government  to  instruct  the 
Ministers  "to  study  and  agree  on  a  coordinated  hemispheric  response,  including  the 
consideration  of  an  Inter- American  Convention,  to  combat  money  laundering,"  the  Ministers 
recommend  to  submit  to  the  OAS,  the  establishment  of  a  Working  Group  to  consider  this 
suggestion  and  to  identify  the  priorities  for  basic  harmonization  of  national  laws  directed  at 
the  same  purpose. 

B.2    The  Ministers  further  reached  the  following  conclusions  concerning  the  coordinated 
hemispheric  response,  in  legal,  regulatory  and  enforcement  matters  that  will  allow  rapid 
progress  in  the  struggle  against  criminal  activities  related  to  money  laundering. 
Consequently,  the  Ministers  support  and  firmly  recommend  the  implementation  of  the 
following  Plan  of  Action. 


C.  LEGAL  ACTIONS 


C.  1    The  laundering  of  the  proceeds  of  serious  crimes  should  be  made  a  criminal  offense  in 
domestic  legislation.  Such  legislation  should  make  possible  the  identification,  seizure  and 
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forfeiture  of  the  proceeds  and  instrumentalities  of  such  crimes.  In  addition,  domestic  laws 
and  regulations  should  be  adopted  and  implemented,  and  international  instruments 
facilitating  the  investigation  and  prosecution  thereof  should  be  agreed  upon.  The  successful 
investigation,  and  prosecution  of  money  laundering  crimes  and  the  seizure  and  forfeiture  of 
the  proceeds  therefrom  require  the  close  cooperation  of  the  international  community  in  the 
exchange  of  information  and  evidence. 

C.2    In  addition  to  the  above,  it  is  necessary  to  enact  those  measures  required  that  will  allow 
financial  institutions  to  provide,  in  accordance  with  legal  procedures,  to  competent  national 
authorities  information  about  the  identity  of  their  clients,  bank  account  activity,  and  other 
financial  transactions,  and  which  at  the  same  time  will  permit  the  sharing  of  such  information 
among  different  countries  for  the  investigation  and  prosecution  of  money  laundering  crimes. 
The  information  exchange  between  different  countries  must  be  performed  in  agreement  with 
the  national  laws  and  applicable  international  judicial  instruments,  using  competent 
authorities. 

C.3    In  order  to  investigate  and  prosecute  money  laundering,  to  facilitate  the  exchange  of 
evidence  and  information  among  the  countries  of  the  hemisphere,  and  to  break  down 
barriers  which  impede  the  exchange  of  such  information,  if  the  fundamental  principles  of 
their  legal  systems  permit.  Governments  should: 

C.4    Ratify  where  applicable,  and  implement  the  1988  UN  Convention,  and  enact  the  pertinent 
legislation  for  its  full  application; 

C.5    Adopt  domestically,  where  applicable,  laws  compatible  with  the  OAS/CICAD  Model 
Regulations; 

C.6    Enact  and  implement  legislation  to  permit  the  seizure  and  forfeiture  of  the  proceeds  of 
money  laundering,  as  well  as  enact  laws  that  make  it  possible  to  provide  an  adequate 
response  to  requests  for  legal  assistance  from  other  Governments; 
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C.7    Conclude  and  implement  bilateral  and  multilateral  agreements  to  allow  for  the  equitable 
sharing  between  Governments  of  property  that  has  been  forfeited  as  the  result  of 
cooperative  efiforts  in  the  investigation  and  prosecution  of  money  laundering  cases; 

C.8    Consider  enacting  and  enforcing  domestic  laws  which  approve  the  use  of  investigative 
techniques,  such  as  undercover  police  operations  and  electronic  surveillance  with  judicial 
approval,  to  facilitate  the  identification  and  prosecution  of  all  members  of  criminal 
organizations  and  the  forfeiture  of  the  proceeds  of  their  criminal  activities; 

C.9    Review  laws  pertaining  to  bank  secrecy  and  assess  the  extent  to  which  these  laws  permit 
disclosure  of  financial  institutions'  records  to  competent  authorities; 

CIO  Foster  the  adoption  of  necessary  legislative,  regulatory  and  other  measures  to  ensure  that 
clear  and  complete  records  are  maintained  to  describe  accurately  financial  transactions  and 
that  the  records  be  preserved  and  be  made  available,  as  appropriate,  to  competent 
authorities; 

C.  11  Consider  negotiating  and  implementing  international  agreements  for  the  direct  exchange  of 
financial  information,  such  as  cash  transactions,  stock-exchange  transactions,  currency 
exchange,  and  international  transportation  of  currency; 

C.12  Conclude  and  implement  bilateral  and  multilateral  mutual  legal  assistance  treaties  to 
facilitate  the  exchange  of  evidence  and  information  in  cases  of  money  laundering 
investigations  and  prosecutions  and  in  the  identification,  seizure,  and  forfeiture  of  proceeds 
and  property  of  such  crime;  and 

C.13  Conclude  and  implement  extradition  treaties  to  facilitate  the  efficient  prosecution  of  money 
laundering  offenses. 
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D.  REGULATORY  ACTIONS 


D.  1  Only  a  comprehensive  anti-money  laundering  program,  including  eflfectively  enforced  laws, 
regulations  and  policies,  will  contribute  to  the  prevention,  investigation  and  prosecution  of 
money  laundering  offenses  and  the  identification,  seizure,  and  forfeiture  of  the  proceeds  of 
these  offenses. 

D.2    Financial  institutions  and  their  regulatory  and  supervisory  authorities  should  work  together 
in  an  effort  to  prevent  the  crime  of  money  laundering  and  assist  competent  authorities  to 
apply  administrative  and  criminal  sanctions.  Financial  institutions,  including  non-bank 
financial  institutions,  should  report  suspicious  or  unusual  transactions  to  competent 
authorities.  Consequently,  we  encourage  States  which  do  not  require  such  reporting  to 
begin  considering  the  adoption  of  such  measures.  Financial  institutions  reporting  suspicious 
or  unusual  transactions  should  be  insulated  fi-om  civil  liability  for  reporting  in  good  faith. 
Financial  institutions  should  formulate  and  implement  comprehensive  programs  and  general 
procedures  to  ensure  compliance  with  existing  laws  and  statutes  against  money  laundering. 

D.3   Numerous  Governments  of  the  hemisphere  have  enacted  measures  for  the  recording  and/or 
reporting  of  large  currency  transactions  and  the  international  transportation  of  currency, 
bearer  instruments,  and  other  monetary  instruments,  including  travelers  checks,  bank  drafts, 
cashier's  checks  and  similar  instruments.  Recognizing  that  criminals  smuggle  their  currency 
and  such  instruments  fi'om  country  to  country  to  evade  these  requirements,  all  Governments 
should  consider  establishing  and  implementing  regulations  for  the  recording  and/or 
reporting,  to  competent  authorities  within  its  own  country,  of  large  transactions  in  currency 
and  such  instruments  and  the  transportation  of  such  currency  and  instruments  across 
national  borders. 
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D.4    The  regulatory  and/or  oversight  agencies  should  be  vested  with  sufficient  authority  to 

formulate  and  implement  general  norms  and  procedures  against  the  laundering  of  money,  to 
perform  adequate  oversight  and  supervision  of  financial  institutions  and,  where  applicable, 
to  impose  administrative  sanctions  when  an  institution  does  not  comply  with  the 
aforementioned  rules  and  procedures. 

D.S  Representatives  of  government,  law  enforcement  and  financial  institutions  shall  analyze,  on  a 
periodic  basis,  anti-money  laundering  norms,  and  shall  evaluate  evolving  technologies  which 
may  be  used  in  money  laundering,  and  shall  formulate  recommendations  for  action. 

D.6    Governments  shall  evaluate  the  use  of  the  domestic  and  international  fiinds  transfer  systems 
for  money  laundering  derived  fi^om  serious  crimes,  and  in  light  of  that  evaluation,  develop 
appropriate  record  keeping  requirements  for  financial  institutions  and  wire  transmitters. 

D.7   In  order  to  implement  the  aforementioned  actions  the  Governments  should,  in  accordance 
with  their  constitution  and  domestic  laws,  adopt  rules,  laws  and  regulations  that  are 
consistent  with  the  provisions  and  recommendations  of  the  OAS/CICAD  Model 
Regulations. 


ENFORCEMENT  ACTIONS 


E.  1    Only  through  the  full  and  effective  enforcement  of  laws  and  regulations  can  money 

laundering  be  prevented  and  made  punishable,  and  the  proceeds  fi'om  illicit  drug  trafficking 
and  other  criminal  activities  be  seized  and  forfeited.  The  effective  enforcement  of  laws  and 
regulations  requires  the  accurate  and  timely  identification  of  persons,  accounts,  and 
commercial  transactions  related  to,  and  property  derived  fi-om,  illegal  activities.  The 
collection  and  analysis  of  such  information  in  a  timely  fashion,  as  well  as  the  aggressive 
pursuit  of  criminals,  have  resulted  in  the  disruption  of  criminal  organizations  and  the  seizure 
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and  forfeiture  of  their  criminally  derived  property.  In  order  to  facilitate  the  enforcement  of 
laws  and  regulations  designed  to  prevent  and  penalize  money  laundering.  Governments  will 
consider  taking  the  following  measures,  to  the  extent  compatible  with  their  national  legal 
systems: 

E.2   Promote  the  creation  of  a  national  forfeiture  fund  to  administer  forfeited  property  and 

authorize  its  use  or  allocation  to  support  the  programs  of  law  enforcement  authorities,  social 
programs  such  as  education,  crime  prevention  and  health-related  programs,  or  other 
purposes  to  be  determined  by  each  Government; 

E.3    Establish  or  designate,  in  accordance  with  their  respective  resources  and  abilities,  a  center  in 
each  country  for  the  collection,  analysis,  and  sharing  with  competent  authorities,  all  relevant 
information  related  to  money  laundering  to  ensure  efifective  enforcement  of  each  country's 
laws  and  regulations.  Develop  preventative  strategies  and  methodologies  to  fight  this  crime 
and,  to  that  end,  create  interactive  groups  that  bring  together  the  public  and  private  sectors; 

E.4    Authorities  of  each  country,  under  terms  of  the  Universal  Postal  Union  Conventions  and  in 
accordance  with  its  legal  systems,  will  take  the  measures  necessary  to  prevent  the  utilization 
of  postal  services  for  the  commission  of  money  laundering  offenses;  and 

E.S    Establish  programs  for  the  exchange  and  training  of  law  enforcement  officers,  including 
financial  institution  and  non-bank  financial  institution  regulators,  in  anti-money  laundering 
investigations  and  procedures.  In  addition,  establish  training  courses  for  bankers, 
regulators,  police,  prosecutors  and  judicial  officials  to  improve  their  knowledge  of  money 
laundering  and  the  means  to  prevent  it. 
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F.  PROGRESS  EVALUATION 

F.  1    Only  the  full  and  effective  implementation  of  each  step  of  this  coordinated  hemispheric 

response  can  guarantee  its  success.  Accordingly,  Governments  should  press  ahead  with  this 
Plan  of  Action  to  achieve  the  coordinated  hemispheric  response  to  money  laundering 
mandated  by  the  Heads  of  State  and  Government  at  the  Summit  of  the  Americas.  Further, 
Governments  intend  to  institute  ongoing  assessments  of  the  implementation  of  this  Plan  of 
Action  within  the  OAS  framework. 


(December  2, 1995) 
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